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AGENT, 


$62. Fmr.—Of Insured by Stipulation, where required to Coun- 
lersign, is Agent of Company.— Waiver of Forfeiture by.—Change 
of Title—The renewal certificate was signed by the officers of 
the company, and provided that it should not be valid unless 
countersigned by the duly authorized agent. Previous to the re- 
newal, the insured sold the premises, taking back a mortgage, 
which was stated to the agent who countersigned the renewal, 
who promised to make it all right. No mention of the fact, 
however, was made in the policy or the renewal. The policy 
provided that it should become void if the property were sold or 
the interest of the insured were not truly stated ; alsothat any- 
thing less than a specific agreement indorsed thereon should 
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not be deemed a waiver. Held, that if the agent was the agent 
of the company, his parol consent was a waiver of the policy con- 
ditions. 

Fisk vs. Liverpool, London and Globe Ins. Co., 44 N. Y., 538 ; Sherman 
vs. Niagara F. Ins. Co., 46 N. Y., 526; Pechner vs. Phoenix Ins. Co., 65 N. 
¥., 195 ; Van Schaick vs. Niagara F. Ins, Co., 68 N. Y., 434; Bidwell vs. 
Northwest. Ins. Co., 24 N. Y., 302. 

The policy provided that any person other than the insured, 
who should procure the insurance, should be deemed the agent 
of the insured and not of the company. Held, that the agent 
could not be the agent of both parties. The provision requiring 
the policy and renewal to be countersigned by a duly authorized 
agent was antagonistic to the other, and rendered him the agent 
of the company, and not of the insured. 


Sprague vs. Holland Purch. Ins. Co., 69 N. Y., 138. Cases distinguished 
of Rohrbach vs. Germania F. Ins. Co., 62 N. Y., 47, and Alexander vs. same 
defendant, 66 N. Y., 464. 


Whited vs. Germania F. Ins. Co. 
Rep’d Jour’l, p. 368. 


APPLICATION. 


$63. Lire.—Lffect of Misstatement as to Age.—Apportionment 
of Damages.—Where the agent of an insurance company makes 
application to a person to insure therein, propounds the questions 
contained in the application for the policy, and when he asks the 
insured her age, she answers that her age nearest her birthday 
at the time of the application is thirty-one years, when in fact it 
turns out after her death that it was at the time thirty-two ; that 
she answered that she was born September 24, 1837, when she 
was born September 24, 1836; in a suit for the amount of the 
policy— Held, that under the circumstances, the misstatement in 
the application did not vitiate the policy. The jury must assess 
the damages of the plaintiff at such sum as will bear to the amount 
insured in the policy, the same proportion which the annual 
premium, which was paid to the defendant, bears to the an- 
nual premium which should have been paid if the age had been 
accurately represented, 


Epes vs. Arlington Mut. Life Ins. Co. 
Rep’d Jour’l, p. 342. 
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§64. Lire.—False Statement in—New Policy in Exchange for 
the Old.—A policy was issued to S., payable to his wife. Subse- 
quently the wife died, and S. wrote to the company returning the 
old policy, and requesting the issue of a new one payable to him- 
self or heirs. The new policy recited that it was issued on the 
faith of an application to which it referred. Held, that whether 
the letter or the application for the first policy was to be re- 
garded as the letter referred to, depended on the understanding 
of S., and was a question of fact for the jury, from which they 
might find that it was not avoided by an untrue statement in the 
original application, that a brother had died from accident where 
the cause was suicide. 


Scheffer et al. vs. Nat. Life Ins. Co. of U. S. A. 
Rep’d Jour’! p. 337. 


FRAUD. 


$65. Fire.—Suit to recover Money paid on alleged Fraudulent 
Claim.—Arson.—Finding of Jury.—Suit was brought by the 
company to recover back money paid for a loss, on the ground 
of arson, and a fraudulent inventory of the property alleged to 
have been destroyed. Held, that a previous return or tender by 
the company of the receipt and voucher given by the insured was 
not necessary before bringing suit, The policy provided that 
any fraud, or attempt at fraud, should render it void. To sever- 
al special questions directed to the charge of arson, the jury re- 
plied that they did not know. Held, that the failure to find 
either affirmatively or negatively regarding the charge of arson 
did not affect their conclusion as to the charge of fraud. 

Johnson vs. Continental Ins. Co. 

Rep’d Jour’l, p. 362. Mica. 8. C, 


JURISDICTION. 


§ 66. Lirz.—Removal from State to Federal Court.—Where, be- 
fore the trial was begun, proper objection was made and proper 
steps for removal to U. S. court were taken, if the record showed 
a loss of jurisdiction, it was error for the State court to proceed 
further. No order for removal was necessary. 
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St. Anthony Falls Water Power Company vs. King Wrought-iron Bridge 
Company, 23 Minn., 186. 

The act of Congress incorporating the National Life Ins. Co., 
and declaring it capable of suing and being sued in the U. S. 
courts, does not vest exclusive jurisdiction. The right of remov- 
al from a State court is controlled by sec. 640 Rev. St. of U. S. 

Scheffer et al. vs. Nat. Life Ins. Oo. of U. 8. A. 

—$ 64. 


MISREPRESENTATION. 


$67. Fire.—What False Representations will set aside a Com- 
promise of Claim ?—Representations of Agent.—Instructions to 
Jury.—The plaintiff sought to recover for a loss, on the ground 
that a compromise had been effected and a release given through 
false representations of the agent. Held, that one seeking to be 
relieved from a contract on the ground of the alleged false repre- 
sentations, must show that there were in fact false representa- 
tions of a material fact upon which he relied, and upon which, 
from the circumstances of the case, he had a right to rely, and in 
doing so was misled to his injury. An action will lie for a false 
representation of a material fact, whether the party making it 
knew it to be faise or not, if, when made, it was done with the in- 
tention of inducing the person to whom made to act upon it, and 
the latter does so, sustaining a damage in consequence. When 
an agent of an insurance company makes representations to one 
having a claim for a loss against the company, the parties stand- 
ing in antagonistic relations to each other, that the latter had no 
claim or rights that he could enforce by legal proceedings, such 
representations are only opinion—representations upon which he 
had no right to rely, and if he does so rely, it must be at his own 
risk, because the truth or falsehood of such representations could 
be ascertained by ordinary diligence. 

Foley vs. Cowgul, 5 Blackf., 18; Galling vs. Newhall, 9 Ind., 572 ; Bige- 
low on Fraud, pp. 18 and 66 ; Mayhew vs. Phoenix Ins. Co., 23 Mich., 105 ; 
Moore vs. Turberville, 2 Bibb, 602 ; Saunders vs. Hatterman, 2 Iredell, 32 ; 
Farrer vs, Alston, 1 Dev., 69; Fulton vs. Hood, 34 Penn., 365 ; Anderson 
vs. Burnet, 5 How., (Miss.,) 165; Salem India Rubber Co, vs. Adams, 23 
Pick., 256 ; Hall vs. Thompson, 1 S. & M., 443; Story’s Equity, vol 1, 
2207, (10th ed.;) Story on Contracts, vol. 1, 2636, (5th ed.) 
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The charge to a jury should not only be correct, but be so dis- 
tinctly adapted to the case made by the proofs, and so explicit as 
not to be misconstrued or misunderstood by the jury in the ap- 
plication of the law to the facts proven ; where, however, the 
charge, for want of such certainty and explicitness, is calculated 
to confuse and mislead the jury, that is error for which a judg- 
ment may be reversed. Where, in a charge in relation to false 
representation, upon which a complaining party has a right to 
rely, the court enumerates as a ground for false representation 
upon which the plaintiff might rely, a matter which should 
not be considered by the jury in that relation, and but for such 
misdirection the jury might have arrived at a different conclu- 
sion, such charge is erroneous because misleading. 

Upton vs. Tribilcock, 1 Otto, p. 50; Fish vs. Cleveland, 38 Ill., 243; 5 
Hill, 303. 

If the party made the representation not knowing whether it 
was true or false, he cannot be considered as innocent, since a 
positive assertion of a fact is by plain implication an assertion 
of knowledge concerning the fact. Hence, if a party have no 
knowledge, he has asserted for true what he knew to be false. 

Bigelow on Fraud, 61; Stone vs. Covill, 29 Mich., 359, and cases cited ; 
Woodruff vs. Cramer, 27 Ind., 4; Fisher vs. Mellen, 103 Mass., 503 ; Tay- 
lor vs. Ashton, U. M. & W. Rep., 400 ; Foard vs. McComb, 12 Bush., 723 ; 
1 Story’s Equity Jur., sec. 193. 

But such misrepresentations touching a party’s legal rights, 
will generally afford no sufficient reason for avoiding a contract. 
A charge requested by the defendant consisted of two legal pro- 
positions, one sound and the other unsound. A modification to 
the request by the court when applied to the sound proposition, 
rendered it unsound, and when applied alone to the unsound one 
cured the defect in it, and when applied to the request generally, 
it rendered the whole uncertain and ambiguous. Held, that 
charges that are uncertain and ambiguous are misleading. 


Graham & Waterman on New Trials, 774; L. M. & RR. Co. vs. Wet- 
more, 19 Ohio St., 111. 


Aitna Ins. Co. vs, Reed. 
Rep’d Jour’! p. 350, 
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OTHER INSURANCE. 


§68. Fire.—Evidence of Forfeiture—Invalid Policy.—Pay- 
ment by other Insurer.—Waiver.—Where forfeiture was claimed 
on the ground of subsequent insurance, if was error to admit evi- 
dence that the latter was taken out in the belief that the prior 
policy was invalid. The motive does not affect the question of 
breach of contract. But the error was cured by subsequent in- 
struction that the first policy was avoided unless there was a 
waiver of the breach. Evidence of the amount paid by the sub- 
sequent insurer in a suit against the first was not error ; it proved 
neither the loss nor the extent of if against the first company, 
but simply what had been paid in reduction of their risk. Evi- 
dence that the company, after offering to compromise, called on 
the plaintiff to make out proofs, and required their correction on 
other grounds without alluding to the subsequent insurance, was 
evidence from which a jury might find a waiver of the condition 
regarding subsequent insurance. 

Graves vs. Ins. Co., 43 Wis. 

Pennsylvania F. Ins. Co. vs. Kittle. 

Rep’d Jour’, p. 41. Mion. 8. C. 


PREMIUM NOTE. 


§69. Lire.—Non-payment does not Forfeit Policy —Construc- 
tion of Contract.—The policy provided that if after the receipt of 
two or more annual premiums, it should cease in consequence of 
the non-payment of premiums, then, provided the surrender be 
made within twelve months, a new policy would be issued for as 
many tenths as there had been annual payments, subject to any 
notes for premiums, and without subsequent charge except inter- 
est annually in advance on all unpaid premium notes; also, that 
if the premiums be not paid when due, the company “shall not 
be liable for the payment of the whole sum assured, but only for 
a part thereof proportionate with the annual payments made as 
above specified, and this policy shall cease and determine.” 
Also, “ that in every case when this policy shall cease and deter- 
mine, or become null and void for any cause other than the non- 
payment of premiums, then all payments thereon shall be for- 
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feited to this company.” The premiums and interest on the pre- 
mium notes were paid for the first four years. The cash part of 
the fifth premium, and interest, was paid part in cash and part in 
a note which stipulated that if it was not paid when due, the policy 
should be void. The note was never paid, nor was payment de- 
manded ; no more premiums were paid, no surrender or demand 
for a new policy was made, and the insured died three years later. 
Held, that each annual premium paid for the current insurance 
and a proportionate amount of paid-up insurance. Held, that 
upon failure to pay any annual premium, the contract ceased and 
determined only so far as concerned the right to continue further 
payments and demand the original sum, not as to the right to a 
commuted portion. Held, that in such case, the insured was en- 
titled either to surrender and take out a new policy, according to 
the terms, the notes remaining a lien, or to hold on to the old 
contract until it became payable, in which case the company was 
entitled to collect the notes at once. Held, that the entire con- 
sideration having been paid, time was not in this case of the es- 
sence of the contract. Held, that the right to a proportionate 
part having been acquired before giving the note, and not being 
subject to forfeiture for non-payment of any subsequent premium, 
it was not forfeited by non-payment of the note; the stipulation 
in the latter was in the nature of a penalty against which equity 
will relieve. Held, that the retention of the cash and note for 
the fifth premium after maturity of the note, was a waiver of the 
default, which entitled the insured to claim a payment of the 
fifth premium. Held, that the insured was entitled to five tenths 
of the original amount insured, subject to a deduction of the sums 
due on unpaid notes. 

Citing St. Louis Mutual Life Ins. Co. vs. Grigsby, 10 Bush., 310 ; Ohde 
vs. N. W. M. L. Ins. Co., 5 Big., 145 ; Little vs. N. W. M.L. Ins.Co., ib., 
187; Russum vs. St. Louis M. L. Ins. Co., ib., 243 ; Anderson vs. St. Louis 
M. L. Ins. Co., ib., 527; Story’s Eq. Jur., sections 1314, 1320, 1323 ; 2 
Parsons on Contracts, Ed., 677 ; Malius vs. Freeman, 33 E. C., 388; Chit- 
ty on Contracts, 11 Am. ed., 1092; Story on Contracts, 5th ed. sec. 1337 ; 
Miner vs. Kelley, 5 Mon., 277 ; Page vs. Hughes, 2 B. Mon., 439 ; Magoffin 
vs. Holt, 1 Duvall, 95. 

Cases distinguished of Moses vs. Ins. Co., 50 Ga., 196, 5 Big., 61; Gates 
vs. Ins, Co., Superior Court, Cinn,, 5 Big. Ins. Repts., 467 ; Smith vs. Ins. 
Co., 4 Big., 421 ; Schumacher vs. Ins. Co., ib., and 3 Ins. L. J., 455 ; Phe- 
nix Ins. Co. vs. Baker, Ins. L. J., March, 1878; Page vs. Hughes, 2 B. 
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Mon., 439; Magoffin vs. Holt, 1 Duvall, 95; Chandler vs. Robertson, 9 
Dana, 291 ; Linsley vs. Burns, 10 Bush, 87. 


Montgomery vs. Phenix Mut. Life Ins. Co. 
Rep’d Jour’l, p. 300. Ky. C. A. 


§ 70. Lire.—Failure to Pay Interest Forfeits—Paid-up Pol- 
icy.—A life policy was exchanged for a paid-up policy, and the 
outstanding notes were consolidated into asingle note. The pol- 
icy provided that the note should remain a lien, to be deducted 
when it became a claim. Also, that if the interest on the note 
was not paid annually when due, the policy should be forfeited. 
Held, that the fact that the policy purported to be paid-up, did 
not make the interest as well as the note a lien to be deducted 
when the policy became a claim. Held, that failure to pay the 
interest according to the stipulation forfeited the policy. 


Anderson vs. St. Louis Mut. Ins. Co., 5 Bigelow R., 527; Tait vs. N. Y. 
Ins. Co., 4 Bigelow Ins. Rep., 479; Smith vs. St. Louis Ins. Co., 2 Tenn. 
Ch. C., 727; Russum vs. St. Louis Mut. Ins. Co., 5 Big. R., 243 ; Patch 
vs. Phoenix Ins. Co., 44 Vt., 481; 2 Central Law Journal, 125, 5 Big. R., 
246. Case of Grigsby vs. Ins. Co., 4 Big., 633, excepted. 


Knickerbocker Life Ins. Co. vs. Hurlan. 
Rep’d Jour’l, p. 346. Miss. 8. C. 


PROOFS OF LOSS. 


§71. Fire—And Notice—Compliance with Policy Require- 
ments Necessary.— Waiver.—When a policy of insurance so pro- 
vides, the insured must forthwith, after loss sustained, give no- 
tice thereof in writing, and must produce books of account, bills 
of purchase, or duplicates thereof, and other vouchers to the in- 
surers or their agent. Compliance with the above is indispens- 
able to the insurer’s right of action. 

O’Brien vs. Commercial Fire Ins, Co., 63 N. Y., 108. 

‘The company offered to compromise on the ground that the 
claim was excessive, but the insured refused. Held, that a letter 
from the company to the insured, stating that it should contest 
the claim in its exaggerated shape, under the terms and condi- 
tions of the policy, though it would prefer to compromise, was 
not a waiver of further preliminary proofs. 


Farmers’ F. Ins. Co. vs. Mispelhorn. 
Rep’d Jour’l, p. 378. 
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SUICIDE. 


§72. Lire—While Insane.—Construction of Policy.—A pol- 
icy provision that it shall be void in case of the insured dying 
by his own hand, does not include death by suicide while insane. 
The weight of authorities and the best reason sustain the propo- 
sition, that to avoid such a policy, the mind and hand must con- 
cur in producing the death ; that it must be a criminal act of 
self-destruction. 

Knickerbocker Life Ins. Co. vs. Peters, 42 Md., 414; Breasted vs. Farm- 
ers’ Loan Ins. Co., 4 Hill, 23 ; 4 Seld., 299 ; Phillips vs. Louisiana Ins. Co., 
26 La. An., 404 ; Easterbrook vs. Union Mutual Ins. Co., 5 Me., 224 ; Pha- 


denhauer vs. Germania Life Ins. Co., 7 Heisk, 567; Ins. Co. vs. Terry, 15 
Wall., 580; Ins. Co. vs. Rodel, 5 Otto, 232. 


Scheffer et al. vs, National Life Ins. Co. of U. S. A. 
—§ 64. 


§73. Lire.— While Insane.—Answers in Application Evidence 
of Insanity An act of suicide committed by the insured under 
an insane impulse which deprived him of the capacity of govern- 
ing his conduct in accordance with reason, is not a voluntary 
self-destruction, or within the ordinary policy provision against 
suicide. 

Gay vs. Ins. Co., 2 Bigelow Rep., 4; Van Zandt vs. Ins. Co., 55 N. Y., 
169, and cases cited. 

The question in the application whether any members of the 
family had died of or been afflicted with insanity, etc., was an- 
swered in the negative, but in the same paper it was stated that 
his father had died of a disease occasioned by a hurt. Held, that 
records of a probate court showing that the father had been ad- 
judged insane, were not conclusive against the plaintiff. Held, 
that evidence tending to show, as the result of an injury, that the 
insured had been affected in his head ; that he had been sent to 
an asylum for rest and quiet, but not confined with the insane ; 
that his mind was clear, but that he was sick and suffered, and 
that an autopsy showed hardening of the brain, was ground for 
finding that the answer that he had died of disease of the brain, 
as distinguished from insanity, was a fair one. 

Newton vs. Mut. Ben. Life Ins. Co. 

Rep'd Jour'l, p. 375, 
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VACANT, 


$74. Frre.—Construction of Policy.—The policy provided that 
in case the property should become unoccupied, or be altered or 
repaired, etc., so long as it should remain unoccupied the policy 
should be of no force. The house had been vacated by previous 
tenants at least four days at the time it was burned, and was to 
be occupied by others as soon as certain repairs were made. 
Held, that instruction that the condition should have a liberal con- 
struction, and that a temporary vacancy for a reasonable time, 
during a change of tenants, did not avoid the policy, was errone- 
ous. Held, that the language must be literally construed. The 
policy was not absolutely avoided, but rendered inoperative dur- 
ing periods of non-occupancy, whether long or short; such was 
the agreement of the parties. 

Keith vs. Quincy etc. Go., 10 Allen, 228. Case distinguished of Aurora 
ete. Co. vs, Kranich, 36 Michigan R,, 289, 


ZEtna Ins, Co. vs. Meyer. 
Rep’d Jour’l, p. 249, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THB 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF VIRGINIA. 


AMERICAN BASKET CO. 
vs. 


FARMVILLE INS. Co. 


Policies, like all other written contracts, must be construed according to their 
terms ; but since they are unipartite, being framed and signed by the insured 


only, they must be construed strictly as regards the company, and liberally as 
regards the insured. 


It is a rule of law to discourage wager policies, therefore provisions regarding the 
disclosure of the real interest of the insured, will be fairly enforced to protect 
the company. 


Where it appeared that the plaintiffs were the owners of the entire beneficial inter- 
est, but being a corporation, their record title was vested in an individual, the 
statement in the application that the title was in the name of plaintiffs, in the 
absence of fraud ought not to defeat the policy. 


The policy provided that it should be avoided by any change in the title or pos- 
session, 


Held, that the subsequent execution of a mortgage by insured, did not defeat the 
policy, unless the mortgage, by reason of their insolvency or otherwise, wrought 
such a change in the ownership or interest, that their loss at any time before 
the fire would have been, or at the time of the fire, was less than the full value 
of the property destroyed. 
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JupeE Merepiru and Mr. Joun A. Coxs, for the Plaintiff. 
Messrs. W. W. Henry, P. W. McKinney and J. P. Frezceratp, for 
the Defendant. 


Huaurs, J. 

Policies of insurance, like all other written contracts, must be con- 
strued and enforced according to their terms. If they convey a 
plain, practical meaning, that meaning must be carried into effect. 

Policies of insurance differ somewhat from other contracts, how- 
ever, in respect to the rules of construction to be applied to them. 
They are unipartite. They are in the form of receipts from insurers 
to the insured, embodying covenants to compensate for losses de- 
scribed. They are signed by the insurer only. In general the in- 
sured never sees the policy. until after he contracts and pays his pre- 
mium, and he then most frequently receives it from a distance, when 
it is too late for him to obtain explanations or modifications of the 
policy sent him. The policy, too, is generally filled with conditions 
inserted by persons skilled in the learning of the insurance law, and 
acting in the exclusive interest of the insurance company. 

Out of these circumstances the principle has grown up in the courts 
that these policies must be construed liberally in respect to the per- 
sons insured, and strictly with respect to the insurance company. 
[See Insurance Company vs. Wilkinson, 13 Wallace, 232.] 

Another rule of the law in regard to fire insurance is to discourage 
wager policies ; that is to say, policies taken by persons who have no 
interest in the property insured, and in which such persons merely 
bet that the property will not be burned. Such insurances are con- 
trary to public policy, and promote fires. The law will therefore give 
force to all provisions in policies of fire insurance, which require that 
the person who takes out the policy shall have an interest in the pro- 
perty, and shall disclose that interest with precision in his “ applica- 
tion” for insurance. That is the purpose of the law, and is the object 
sought to be subserved by the insertion of clauses, voiding them in 
cases where deception is practiced in regard to the real ownership of 
the property insured, and terminating them whenever, during the 
period of insurance, the person holding a policy ceases to own the 
property, and it becomes thereby a wager policy. Therefore clauses 
in policies requiring a truthful statement of the interest of the appli- 
cant for insurance, and forbidding changes of ownership during the 
period of insurance, are to be construed not technically to the preju- 
dice of the policy-holder, but rationally and fairly to protect the in- 
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surance company from the extraordinary risks, and from the certain 
avd numerous losses which would fall upon them from insurances of 
property not actually owned by the persons insured. 

In the case under trial there are two questions which have formed 
the subject of contention between counsel, and upon which instruc- 
tions are asked of the court. 

The first is, whether pla‘ntiff’s right to recover is defeated by the 
fact that the record title could not be held by the plaintiffs under the 
laws of Delaware, and was therefore vested in Mr. Orris E. North, if 
not made known to the defendant or its agent at the time of the issu- 
ance of the policy, considered in connection with the statement in the 
application for insurance that the title was ‘‘in the name of” the 
plaintiffs. I am of opinion that it is not defeated by that fact, if the 
plaintiffs were the ‘‘entire, unqualified and sole owners” of the pro- 
perty insured “ for their own use and benefit.” I do not think that 
the fact of the record title being in Mr. North of itself defeats their 
right to recover, unless their statement in the application was made 
to deceive and mislead the insurance company. The evil sought to 
be avoided by those provisions of the policy requiring a correct state- 
ment of the plaintiff’s interest in the property, was the insurance of 
property not owned by the holder of the policy, the destruction of 
which would not cause a loss to that holder equal to the value of the 
property destroyed. If the plaintifis in the case at bar were the 
owners of the entire beneficial interest in the property at the taking 
out of the policy, and would have been losers to the full extent of its 
value if it had been destroyed, then this ownership fulfilled every 
purpose which the provisions of the policy in regard to a disclosure 
of interest were designed to secure, and, in the absence of fraud or 
fraudulent misrepresentation, a merely technical difference in the title, 
set out in the application, ought not in equity and good conscience to 
defeat the plaintiffs, if they are otherwise entitled to recover. The 
question for the jury on this point is, therefore, whether the statement 
in the “ application ” for insurance that the title was in the “name of 
the American Bysket Company” misled the defendant or its agent, 
and was intended to do so. If they think not, it is my opinion that 
the fact of the record-title being in Mr. North does not of itself defeat 
the action, if the plaintiffs are otherwise entitled to recover. 

Tn this same connection I will consider the statement on oath in 
regard to the title made in the “ proof of loss.” The same rule of law 
asto the real ownership of insured property, which has been ex- 
plained applies here. If the person holding the policy swears that he 
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was owner of the property destroyed by fire, of which he was not in fact 
the full and sole beneficial owner, the fact that he was not owner 
proves that his policy, contrary to its carefully expressed provisions, 
had been a wager policy, and defeats his right to recover ; and this 
the more justly because he has practiced a fraud, and has added per- 
jury to his fraud. 

It is for the jury to say, from their view of the evidence, whether 
the full beneficial ownership of the property destroyed in the case on 
trial was or was not in the plaintiffs ; whether or not this ownership 
had been diverted at the time of the fire by the mortgage deed of 
18th September, 1876, or by any other transfer, so as to render the 
statement on oath made by the plaintiffs’ agent in the ‘‘ proof of loss,” 
that they were such fraud or false swearing as is contemplated by 
the clause in the policy relating to that subject. Unless they believe 
that such fraud was practiced, and such false swearing committed, the 
plaintiffs’ action is not defeated by the statement in regard to the 
ownership and title in the proof of loss. 

The second question of contest is in regard to the effect of the mort- 
gage executed on the insured property by the plaintiffs on the 18th 
of September, 1876. The authorities on the subject are conflicting in 
cases where the policy does not provide against future incumbrances, 
the Supreme Courts of some of the States deciding that the execution 
of a mortgage deed of itself violates the provisions usually found in 
insurance policies as to transfer and alienation of property during the 
period of insurance, and those of other S ates deciding that it is only 
after divesture of title and ownership by foreclosure or otherwise that 
such result occurs, 

I am not aware of any decision of the Court of Appeals of Delaware 
or of Virginia, or indeed of the Supreme Court of the United States, 
determining the law of this subject, and must act in the case at bar 
upon my own views of the law and equity of the case. 

And it seems to me that the provision in the policy now sued upon, 
forbidding any change in the title or possession of the insured pro- 
perty during the period of insurance, should be construed with refer- 
ence to the cardinal object sought to be subserved in all provisions 
designed to prevent persons not having an interest and ownership in 
property from taking out policies, and to prevent insured persons 
who cease to have an interest and ownership in property from con- 
tinuing to hold such policies. 

So that the inquiry for the jury is whether or not the mortgage of 
September, 1876, operated to deprive the plaintiffs of their owner- 
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ship in the insured property, so that, if it was burnt, their loss would 
be to the extent of the full value of the property destroyed. If, there- 
fore, a person who is insolvent, and so much so as to be hopeless of 
reinstating his affairs, mortgages his property and thereby ceases to 
have any real interest in it as real owner, so that his loss, if it is burnt, 
would be merely nominal ; or if, after mortgaging, he makes default, 
and a foreclosure and divestiture of his title and beneficial interest 
ensues, there is, in either case, such a change in the ownership as ren- 
ders the policy as to him a wager policy, and as defeats his right to re- 
cover in the event of fire. 

But if the mortgagor remains solvent, and thereby remains the sole 
beneficial owner of the insured property, and would sustain a loss, in 
the event of fire, to the full extent of the value of property destroyed, 
then such a mortgage does not work such a change in the “ title or 
possession” of the property insured as to defeat the plaintiffs’ action, 
if they are otherwise entitled to recover. 

In accordance with these views I have modified the instructions for 
the jury, respectively asked for by counsel in the cause, and em- 
bodied them as follows : 

1. If the plaintiffs were the entire, unconditional, and sole owners of 
the property insured, for their own benefit, and had undisputed pos- 
session of it at the date of the policy, then the fact that the record- 
title was in another person does not defeat their right to recover in 
this action, unless they concealed the condition of the record-title from 
the defendant company and its agents,and misled them by a con- 
trary statement in their application for insurance, or unless they 
sought to deceive and mislead them in regard to the record-title and 
ownership at the time of the fire, by false swearing in their proof of 
loss. 

2. The execution of a mortgage by the plaintiffs, after taking out 
the policy of insurance, did not defeat their right to recover in this 
action, unless the mortgage, by reason of their insolvency or other- 
wise, wrought such a change in their ownership, or interest in the 
property, that their loss at any time before the fire would have been, 
or at the time of the fire was, less than the full value of the property 
destroyed. 

The jury, after a short absence, brought in a verdict for the plain- 
tiffs, with damages at $1,750 and interest. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


WATERS 
US. 
MUTUAL LIFE INS. CO.*; 


A mere difference of opinion as to the weight and effect of evidence is not sufficient 
to justify the court in setting a verdict aside. 


On motion for new trial. 


C. Parser, for the Motion, 
E. C. Harris and T. N. McCarter, contra. 


McKennay, J., in delivering the opinion of the court, said : If the 
court had been called upon to determine this case without the inter- 
vention of a jury, its finding upon the evidence submitted would not 
bave been concurrent with that of the jury. But that is not enough 
to make it the duty of the court to set aside the verdict. In other 
words, a mere difference of opinion as to the weight and effect of the 
evidence is not sufficient to justify the court in thus ivterfering with 
the verdict. Every intendment must be made in its favor as the de- 
cision of a tribunal upon which the law devolves the special respunsi- 
bility of determining the credibility of witnesses and the import of 
evidence in its tendency to establish or disprove any fact which it is 
the duty of a jury to find. Hence a verdict will not be disturbed un- 
less it is plainly unwarranted by the evidence, of which it purports to 
be the result, by any favorable construction of it. Motion denied. 





* From the Reporter. 
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SUPREME COURT OF MINNESOTA. 


ALBERT SCHEFFER er at., Exrs. or CHAR es 


Scuerrer, Hespondents, 
vs. 


NATIONAL LIFE INS. CO. OF THE U.S. A., 
Appellant.* 


The act of Congress incorporating the National Life Ins. Co., and declaring it capa- 
ble of suing and being sued in the U. S. courts, does not vest exclusive juris- 
diction. The right of removal from a State court is controlled by sec. 640 Rev. 
Stat. of U.S. 

A policy provision that it shall be void'in care of the insured dying by his own 
hand, does not include death by suicide while insane. 


Appeal from an order of the District Court, County of Ramsey, de- 
nying defendant’s motion for a new trial. 


Patmer & Bett, for Respondents. 
Auus & Atus, for Appellant. 


Girittay, C. J. 

When this cause was called for trial in the court below, but before 
any other act was done toward a trial, the defendant objected tothe 
court proceeding further in the cause, on the ground that it having 
executed and filed the proper papers for a removal of the cause to 
the Circuit Court of the United States, the State court had lost juris- 
diction. Ifthe record in the cause showed a loss of jurisdiction, it was 
an error in the court to proceed further. 

No order for removal was necessary. St. Anthony Falls Water 
Power Company vs. King Wrought-iron Bridge Company, 23 Minn., 
186. The only ground upon which the writ of removal is claimed, 


* Opinion filed March 17, 1879. 
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is that the defendant derives its corporate character under an act of 
Congress, which. declares that the corporation shall be capable “ of 
suing and being sued, pleading and being impleaded, in the District 
and Circuit Courts of the United States, either in law or in equity,” 
in the District Court of Columbia, or elsewhere. It is claimed that 
this provision, if it does not give to the courts of the United States ex- 
clusive jurisdiction in all actions to which the corporation is a party, 
at least gives to the corporation the privilege of electing to have its 
rights adjudged in the Federal instead of the State courts. The act 
certainly gives to the corporation the character necessary to authorize 
jurisdiction in the Federal courts, so far as that jurisdiction may de- 
pend on the character of litigants. But we do not think the act in- 
tended to authorize jurisdiction in the Federal courts in all cases, 
without regard to the nature of or amount involved in the litigation. 
The interpretation which would lead to that result would also author- 
ize all actions by or against the corporation to be brought in the Dis- 
trict Courts instead of the Circuit Courts of the United States, and 
that the act intended to enlarge the jurisdiction of the District Courts, 
or of the Circuit Courts, so as to embrace, so far as affects this corpora- 
tion, a class of actions of which those courts had not jurisdiction be- 
fore, is hardly possible. 

The most that we can make of the provision, is that the corporation 

may sue or be sued in the Circuit or in the District Court, in cases 
where such court may have jurisdiction of the subject matter ; and 
that the right of removal from a State to a Federal court, depends on 
the same consideration. That is, that no objection can be made to 
the right of removal so far as relates to the character of the corpora- 
tion, provided the nature of the controversy is such as to authorize the 
removal. 

Our attention is called to the act of March 3, 1875, 18 Statutes at 
Large, page 470, regulating removals. But that act does not include 
the case of a corporation created by or under the laws of the United 
States. Such cases are controlled by section 640, Revised Statutes 
15, in which such a corporation is required to state, in its petition for 
removal, that it has a defense arising under or by virtue of the Con- 
stitution of the United States, or any treaty, or law, of the United 
States. The petition in this case had no such statement, and it was 
therefore insufficient. 

The action was upon a policy of life insurance upon the life of 
Charles Scheffer. It contained two considerations under which de- 
fense is made : 
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1. That in case “ of the insured dying by his own hand,” the policy 
should be void. 

2. That the statements and declarations made in the application for 
the policy, were in all respects true and without any suppression of 
any fact relating to the health, habits or circumstances of the insured, 
affecting the interests of the company. 

Upon the defense under the first of these conditions, the evidence 
was complete, that the insured died of suicide, and there was also 
evidence covering a period of several months prior to his death, com- 
mencing with a very serious injury, suffered by him, tending to prove 
insanity. 

We think there was enough of this evidence to justify a finding 
that he was insane at the time of the suicide, The defendant claims 
that the jury were not at liberty to draw any inferences whatever re- 
lative to the mental condition of the insured, from the act of destruc- 
tion itself. The court below charged the jury that the mere fact of 
the commission of suicide is not evidence of insanity, without express- 
ing any opinion on the question whether suicide, where there is not 
other evidence showing the mental condition, is evidence of insanity. 
We think that when there is other evidence, tending to show an in- 
sane condition, the fact of suicide may be considered in connection 
with that evidence. 

The charge of the court below, upon the question whether death by 
suicide, committed by reason of insanity, avoids such a policy as that 
in suit, is very tersely and clearly expressed, and as though the court 
feared the jury might misapprehend, it is several times repeated, al- 
ways to the same effect and in carefully chosen language. 

The charge was that “ if his, (Scheffer’s,) reason was so far overthrown 
that he had not the power or capacity to exercise it upon the act he 
was about to commit, if he did not understand or if he did under- 
stand and appreciate the effect of the act, but was driven to it by an 
uncontrollable impulse, caused by insanity, then it is not to be con- 
sidered as the act of his own hand, within the meaning of the policy.” 

This charge presented a point that has been repeatedly passed 
upon by the Supreme Court of the United States, and the courts of 
last resort in many of the States, which courts have generally, with the 
exception of that in Massachusetts, given to such a condition in a life 
insurance policy, the same construction given to it by the court 
below. Knickerbocker Life Ins. Co. vs. Peters, 42 Md. 414; 
Breasted vs. Farmers’ Loan Ins. Co., 4 Hill, 23; 4 Seld., 299 ; Phil- 
lips vs. Louisiana Ins. Co., 26 La. An., 404 ; Easterbrook vs. Union 
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Mutual Ins Co., 5 Me., 224 ; Phadenhauer vs. Germania Life Ins. Co., 
7 Heisk, 567 ; Ins. Co. vs. Terry, 15 Wall, 580 ; Ins. Co. vs. Rodel, 5 
Otto, 232. 

Construing the condition avoiding the policy in case of the insured 
dying by his own hand literally, it would include a death caused by 
his hand, even through accident or mistake, as in the case of an 
accidental discharge of a firearm while held by hin, or the taking by 
mistake, of poison, under the belief that it was proper medicine. 
That the parties to such a policy intended the condition to include a 
death so caused, no court has ever intimated. Even the case of 
Dean vs. American Mutual Life Ins. Co., 4 Allen, 96, the strongest 
case cited in support of defendant’s position, departs from a literal 
interpretation of such a condition, and lays it down that the condition 
is intended to protect the insurer against the destruction of life by 
the voluntary and intentional act of the assured. 

The weight of authorities and the best reason sustain the proposi- 
tion, that to avoid such a policy, the mind and hand must concur in 
producing the death ; that it must be a criminal act of self-destruc- 
tion. The charge of the court below went no further than this, and 
was correct. 

The alleged violation of the second of these conditions, consisted 
in the representation, in the application for the policy, that a brother 
of the insured died by accident, when in truth he died by suicide. 
The fact that such brother died by suicide, and consequently that the 
representation (if made,) was untrue, was shown beyond question. 
But it is claimed that the application introduced, and in which the 
false representation is contained, was not sufficiently identified as the 
one upon which the policy was issued, and the one to which it refers. 
The facts presented by the record are, that Nov. 23, 1868, the com- 
pany issued a policy upon the life of Charles Scheffer, payable to 
Kate Scheffer, his wife. This policy was for $5,000, and was issued 
upon an application dated Nov. 16, 1868, signed “ Kate Scheffer per 
Charles Scheffer,” and “Charles Scheffer.” In 1871, Kate Scheffer 
died, and Nov. 16, of that year, Charles Scheffer applied to the com- 
pany by letter, stating the fact of his wife’s death, and requesting the 
company to issue a new policy, payable to himself and his heirs. In 
compliance with this letter, the policy in suit was issued for the same 
amount, and of the same date as the former policy. It does not ap- 
pear whether, aside from the date, amount and name of the payee, 
the two policies were or were not alike. That the company under- 
stood the last policy to be issued upon the application of Charles and 
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Kate Scheffer, upon which the first policy issued, was proved clearly 
enough. If Charles Scheffer so understood it, then the defense was 
made out. There is nothing to show that he so understood it, except 
the reference in the policy to an application for it, and on the faith of 
which, as recited in the policy, it issued. His letter of Nov. 16, 1871, 
was an application for that policy. It was competent for the parties 
to agree upon or treat the application of Nov. 19, 1868, as the basis 
of the last policy, and as the application on which it issued. But we 
cannot say that the reference in the policy to an application, on the 
faith of which it issued, was to the application of Charles and Kate 
Scheffer, of Nov. 19, 1868, rather than to the application of Charles 
Scheffer by his letter of Nov. 16, 1871. It was competent for the 
company to show that both parties understood the reference to be 
to the first of these applications, or to both. But in the absence of 
any proof, other than the reference itself, that Scheffer so understood 
it, we cannot say that the jury were not justified in concluding that he 
understood the reference to be to the application by his letter of Nov. 
16, 1871. 

And this is especially so in view of the fact that the first policy was 
not introduced in evidence, and it does not appear that there was any 
condition in it, making its validity depend on the truth of the represen- 
tations in the application on which it issued. Had there been such a 
condition, the inference would be strong that the second policy was 
understood to depend upon the same condition. But there can be 
no inference, when the conditions of the first policy are not known. 

Order affirmed. 


Berry, J.—(Dissenting.) The letter of Charles Scheffer, which in 
the opinion of my brethren may properly be regarded as the “ ap- 
plication” upon which the policy in suit was issued, is in these words : 

“St. Paul, Nov. 16, 1871. E. W. Pest, Esq., secretary, Philadel- 
phia: Dear Sir: I return herewith policy No. 1,206 for $5,000. As 
my good wife died two weeks ago you will please issue a new policy 
payable to myself and heirs. Send papers to First National Bank 
here, and I will pay the semi-annual premium due Nov. 23. Truly, 
etc., Charles Scheffer.” 

I do not think that a letter of this kind is, in insurance parlance, an 
“application” for a policy. It does not seem to me reasonable to 
suppose that this can be the application to which the policy refers, 
when it says that the insurance is made “in consideration of the re- 
presentations made in the application for the policy,” nor the applica- 
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tion referred to in that part of the policy which declares that the 
policy is issued and accepted upon the express condition and agree- 
ment “that the statements and declarations made in the application 
for the policy, and on the faith of which it is issued, are in all re- 
spects true, and without suppression of any fact relating to the health, 
habits and circumstances of the person insured, affecting the interests 
of said company.” 

Aside from this letter, there is no evidence of any application ex- 
cept that upon which the first policy was issued, the policy running to 
Kate Scheffer, in the place of which the policy in suit was issued. I 
think the evidence shows beyond a doubt that this was the only ap- 
plication ever made, and that it is the application referred to in the 
policy in suit. These views compel me to dissent from that part of 


the majority opinion which takes a contrary view. I think there 
should be a new trial 


SUPREME COURT OF APPEALS OF VIRGINIA. 


VS. 


ARLINGTON MUT. LIFE INS. CO.* 


. Where the agent of an insurance company makes application to a person to in- 
sure therein, propounds the questions contained in the application for the pol- 
icy, and when he asks the insured her age, she answers that her age nearest 
her birthday at the time of the application is thirty-one years, when, in fact, it 
turns out after her death that it was at the time thirty-two ; that she answered 
that she was born September 24, 1837, when she was born September 24, 1836 ; 
in a suit for the amount of the policy— 

Held, that under the circumstances, the misstatement in the application did not 
vitiate the policy. 
2. The jury instructed to apportion the premiums and assess the damages of the 


plaintiff, in accordance with the true age of the insured at the time of the ap- 
plication. 





* From the Virginia Law Journal. 
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Jonn Howarp, for Plaintiff. 
James Negson, for Defendant. 


Statement of the Case in the Richmond Circuit Court, which on Appeal 
was Affirmed by the S. C. A. 

On the 5th May, 1868, Samuel F’. Epes, of Nottoway County, Va., 
insured the life of his wife, Mary E. P. Epes, in the Arlington Mutual 
Life Insurance Company, for $5,000. In the application for the 
policy, it is stated that the insured was born in the year 1837, in the 
month of September—say 24th ; age nearest birthday, 31. The an- 
swers to the other questions, and the doctor’s certificate, showed that 
the insured was in apparently perfectly good health ; the premiums 
were regularly paid. The insured died from apoplexy, January 27th, 
1874. Samuel F. Epes applied for the amount of the insurance, and 
the company refused to pay, on the ground that the statement of 
the age of the insured in the application was false, and the proof 
showed that she was born September 24, 1836, instead of 1837, as 
stated in the application. The company contended that the statements 
in the application were each a warranty, and that the falsity of any 
one of them, and especially that of the age of the applicant, vitiated 
the policy. 

Epes sued the company in the Circuit Court of the city of Rich- 
mond, (Judge Beverly R. Wellford, Jr.,) and on the trial, the counsel 
for the defendant asked the court to instruct the jury that “ if they 
believe, from the evidence, that the statement in the application of 
the age of the insured, that her nearest birthday was thirty-one 
years, and that she was born on the 24th September, 1837, and 
they shall also believe, from the evidence, that the correct date of her 
birth was the 24th September, 1836, and that her age nearest birth- 
day was thirty-two years, then, under the terms of the policy on 
which this suit is brought, they should find for the defendant,” which 
instruction the court refused to give. 

The plaintiff asked the court to instruct the jury that “if they be- 
lieve, from the evidence, that the defendant issued to Mary E. P. 
Epes, for the benefit of the plaintiff, the policy sued on ; that the pre- 
miums thereon were regularly paid, as and when they respectively 
became due, until the time of the death of the said Mary ; that due 
notice and proofs of said death were furnished by the plaintiff to the 
defendant ninety days before the institution of this suit ; and if they 
further believe, from the evidence, that the principal office of business 
of the defendant was in the city of Richmond, and that at and before 
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the time of issuing the said policy, the defendant had a local agency 
in the city of Petersburg, under the control of F. H. Robertson, as 
their agent to solicit and receive applications for policies, and receive 
the premiums therefor, with authority and power to control the coun- 
ties within that vicinity, embracing the county of Nottoway ; in the 
exercise and fulfillment of his duty as such agent of the defendant ; 
that it was the habit and course of business of said agent in soliciting 
such applications, to propound questions to the party whose life was 
to be insured, such as were found in the application for this policy ; 
and to write down such answers as were satisfactory te him, in re- 
sponse to such questions, and to receive the premium, and forward 
to the defendant at the principal office the answers so obtained, 
signed by the proposed insured, and to receive from the defendant 
policies of insurance issued thereon, and to deliver the same to the 
parties entitled thereto ; that in the course of such business, the said 
agent applied to and solicited the plaintiff to take a policy from the 
defendant, and for that purpose visited the residence of the plaintiff, 
in the said county of Nottoway, and there propounded to him and 
his wife the questions stated in said application, and received and 
wrote down their answers thereto, in such manner as were satisfactory 
_to himself ; that the said answers were fairly and honestly given, and 
with as much particularity as was required by said agent, and that 
they were substantially true ; that every facility was furnished the 
said agent for making such further inquiries as he desired ; that the 
said agent calculated the amount of the premium to be paid, and 
then and there received the same, and said, upon the conclusion of 
the business, that it was ‘all right,’ or words to that effect, and that 
he would send forward the said application, and when the policy was 
received, would deliver it to the plaintiff or his wife, and that shortly 
thereafter, the said policy was so delivered ; then the jury, under the 
circumstances, must find for the plaintiff for the amount in the de- 
claration demanded, with liberty to give interest thereon from ninety 
days after due notice and proof were furnished to the defendant of 
the death of the said Mary E. P. Epes.” Which instruction the court 
gave, with this modification: “And if the jury shall further believe, 
from the evidence, that the statement as to the age of Mrs. Epes, 
contained in the report of Dr. Harris, the medical examiner of the 
company, was taken by Dr. Harris from one answer on the applica- 
tion, as written by Robertson, the agent, and that the attention of 
neither Mr. nor Mrs. Epes was specially called to these statements of 
age before their signatures were respectively appended to the appli- 
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cation, and to the certificate of the medical examiner, then the jury 
are instructed that the defendant is estopped from asserting, as a de- 
fense in this action, that their answers as written constituted any war- 
ranty, and they should find for the plaintiff. But in so finding, if 
they shall believe, from the evidence, that the age of Mrs. Epes, at her 
birthday nearest to the 5th day of May, 1868, (the date of the appli- 
cation,) was thirty-two years, and not thirty-one years, they should 
assess the plaintiff's damages at such sum as will bear to the 
sum of $5,000, the amount insured in the policy, the same proportion 
which the annual premium, which was paid to the defendant, bears to 
the annual premium which should have been paid, if the age had 
been accurately represented, and upon this amount the jury may al- 
low interest from ninety days after the proof of death of Mrs. Epes 
had been furnished to the defendant.” 

The jury returned a verdict for $4,836.73, with interest from 1st 
July, 1874, till payment, and the court entered judgment accord- 
ingly. 

The defendant presented a petition to the Supreme Court of Ap- 
peals for a writ of error to this judgment, and the same was refused. 
by all of the judges. 
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SUPREME COURT OF MISSISSIPPI. 


Error to the Circuit Court of Monroe County. 


KNICKERBOCKER LIFE INS. CO., Plaintif’ in Error, 
vs. 


VASHTI HARLAN, Defendant in Error.* 


A life policy was exchanged for a paid-up policy, and the outstanding notes were 
consolidated into a single note. The policy provided that the note should re- 
main a lien to be deducted when it became a claim. Also, that if the interest 
on the note was not paid annually when due, the policy should be forfeited. 


Held, that the fact that the policy purported to be paid-up, did not make the in- 
terest as well as the note a lien to be deducted when the policy became a 
claim. 


Held, that failure to pay the interest according to the stipulation, forfeited the 
policy. 


Houston & Reynotps, of Aberdeen, Miss., for Plaintiff in Error. 
Nueext & McWuxm, of Jackson, Miss., for Defendant in Error. 


W. H. Harlan took out a policy of insurance for $5,000 on his own 
life in favor of his wife. After paying for several years the cash half 
of the annual premiums, and executing his notes for the credit half of 
the same, he on the 27th September, 1872, surrendered his five thou- 
sand dollar policy and accepted what was called “a paid-up policy” 
for $2,000. There was at the time the sum of $624 due on the out- 
standing notes, which had been given for the credit portion of the an- 
nual premiums on the original policy. For this amount a consolidat- 
ed note was executed, and the new policy stipulated on its face that 
the amount of this note was to be deducted, after the death of the in- 
sured, from the sum assured by the new policy. Said policy was also 


* Case decided at January Special Term, 1879. Will be reported in 56 Miss. Reports. 
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conditional upon the annual payment by the insured on or before 
27th of September of each and every year, of the interest at six per 
cent to become due on this note. The second condition of the new 
policy, was that “if the interest on said note or credit shall not be 
paid on or before the day mentioned, * * * the company shall not 
be liable to pay the sum assured, or any part thereof, and said policy 
shall cease and determine, and become null and void without notice to 
any party or parties interested.” 

Harlan died after having twice paid the interest due on the note, 
but after default made in payment of the sum due last before his 
death. To this suit, brought after his death by his widow, to compel 
payment of the policy, the insurance company pleaded the forfeiture 
by reason of the default in the payment of the interest due on the 
27th September last preceding the death of the insured. To these 
pleas the court below sustained a demurrer, on the ground that they 
afforded no defense to the action. This ruling, as we gather from the 
arguments of counsel, was based upon the idea that the interest to be- 
come due on the note was not to be considered under the contract as 
properly the annual premiums on the new policy, but as merely con- 
stituting an integral portion of the old debt due ; that the new policy 
was, in fact as well as in name, “a paid-up” one; that nothing was 
due or was to become due on it, and that it was merely pledged to 
the company as a security for the ultimate payment of the principal 
and interest which would be due on the note at the date of the death 
of the insured. Hence it is said that the failure to pay the interest at 
the periods stipulated will not work a forfeiture, but that the assured 
will be still entitled to recover the full amount of the policy, less the 
note and accrued interest. However plausible this theory may be, 
and however wise it might have been for the insured to have so stip- 
ulated with the company if he could have induced them to agree to 
such a contract, it certainly is not the contract as actually made. 
The first clause of the instrument recites that it is issued in consider- 
ation of the surrender of the original policy, and of the representa- 
tions made in obtaining the same, “and of the payment of the inter- 
est annually on all notes or credits given for premiums on the policy 
surrendered, (which notes or credits, amounting to $624, are now 
charged against this policy,) on or before the twenty-seventh day of 
September in each year.” Then follows various conditions, the second 
of which is set forth above. Contemporaneously with the issuance of 
the policy, the insured executed the note for $624, (in form a receipt for 
a loan,) by which he obligated himself to account for or pay the same 
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out of the proceeds of the policy then received, and stipulated to pay 
interest thereon in advance, at six per cent per annum, on the 27th of 
September of each year so long as he lived, “and it is hereby stipu- 
lated” (such is the recital,) “and agreed that the failure to pay said 
interest at the time above specified, shall cause said policy to cease 
and determine.” 

How there can be any mistake as to the meaning of this language, 
or any room for constructing with regard to it, we are at a loss to dis- 
cover. It is evident that by the agreement of the parties, the new 
policy was “ paid-up” only in name, and that the right to recover the 
sum assured by it was to be earned only by the prompt and faithful 
payment in future of the interest on $644. Does it make any differ- 
ence that this sum was already due the company on the old policy? 
Certainly not. Instead of forfeiting and abandoning the old policy, Har- 
lan voluntarily elected to apply for and receive a new one, conditioned 
that it should be void upon his failure to pay the interest on the sum 
already due. There was no sort of compulsion upon him to do this. 
It is to be observed that upon the surrender of the old policy, he did 
not obtain or demand “ the surrender value ” of his policy in cash, if, 
by the terms of the contract, it had any surrender value, which does 
not appear, but he applied for and obtained a new policy, which, though 
called “a paid-up policy,” was distinctly conditioned upon a prompt 
payment by him of a certain sum, to wit, the annual interest to be- 
come due on the note then executed. If it be said that it is a harsh 
rule that would deprive his widow of two thousand dollars, because of 
the default in the payment of an insignificant sum, the obvious reply 
is, that the more insignificant the sum the easier it was for the husband 
to have paid it. The annual premiums on life policies are usually 
small as compared with the sum assured, but as this enables the hol- 
ders of them the more readily to meet the burden, it should impose 
the greater obligation to be prompt in their discharge. In the case of 
Grigsby vs. St. L. M. Ins. Co., 4 Bigelow Ins. Reports, 633, the Su- 
preme Court of Kentucky, upon a policy quite similar to this, held 
that in the view of a court of equity the contract would be treated as 
a mortgage, and a forfeiture thereby avoided. We are not called upon 
to say whether the distinction between a court [of equity] and a court 
of law is a sound one as here applied. Nor does it distinctly appear 
whether the Kentucky court rested their decision upon the difference 
between the two systems. The decision seems to be almost if not - 
quite exceptional, and is criticised and declared unsound in Anderson 
vs. St. Louis Mut. Ins. Co., 5 Bigelow R., 527; and in Tait vs. N. Y. 
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Ins. Co., 4 Bigelow Ins. Rep., 479 ; and in Smith vs. St. Louis Ins. 
Co., 2 Tenn. Ch. R., 727 ; and in Russum vs. St. Louis Mut. Ins. Co., 
5 Big. R., 243. Forfeitures of insurance policies on account of failure 
to pay interest on premium notes were enforced in all these cases, as 
also in Patch vs. Phoenix Ins. Co., 44 Vt., 481. An able note and par- 
tial collection of the cases, will be found in 2 Central Law Journal, 125, 
which is also copied into 5 Big. R., 246. 

In Russum vs. St. Louis Mut. Ins. Co., supra, it was held, and we 
think properly, that a forfeiture would not be allowed to take place 
where there was due the insured, upon the books of the corporation, 
net earned dividends sufficient to extinguish the interest due, and that 
the insurers would be compelled to apply such dividends so as to pre- 
vent a forfeiture. 

This rule we think a sound one, either in a court of law or equity, 
though it was denied when the course of business of the company was 
shown to be otherwise, in Anderson vs. St. Louis Ins. Co., supra. In 
the case at bar we decline to involve ourselves in the mazes of strained 
and doubtful constructions for the purpose of remedying supposed 
hardships, and are content to enforce the contract as the parties made 
it, there being no pretense of fraud or undue advantage. We see 
nothing in the circumstances attending the default in payment to re- 
lieve the party of its consequences. However unfortunate and disas- 
trous were the results of his last illness to himself and family, it can- 
not be pretended that the insurance company were in any manner re- 
sponsible for it, and he must be held to have assumed the risks ne- 
cessarily attendant upon a postponement by him of the payment to the 
last day limited by the contract. It follows from these views that the 
demurrers to the pleas were improperly sustained. The charges giv- 
en to the jury were incorrect in so far as they conflict with the prin- 
ciples here announced. 

Judgment reversed and cause remanded. 
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Error to the District of Paulding C unty. 


ETNA INS. CO. 
vs. 


URIAH M. REED.* 


. One seeking to be relieved from a contract on the ground of alleged false rep- 
resentations, must show that there were in fact false represeutations of a ma- 
terial fact upon which he relied, and upon which, from the circumstances of 
the case, he had a right to rely, and in doing so was misled to his injury. 


. An action will lie for a false representation of a material fact, whether the party 
making it knew it to be false or not, if, when made, it was done with the inten- 
tion of inducing the person to whom made to act upon it, and the latter does 
80, sustaining a damage in consequence. 


. When an agent of an insurance company makes representations to one having 
a claim for a loss against the company, the parties standing in antagonistic re- 
lations to each other, that the latter had no claim or rights that he could en- 
force by legal proceedings, such representations are only opinion—representa- 
tions upon which he had no right to rely, and if he does so rely, it must be at 
his own risk, because the truth or falsehood of such representations could be 
ascertained by ordinary diligence. 


The charge to a jury should not only be correct, but be so distinctly adapted to 
the case made by the proofs, and so explicit as not to be misconstrued or mis- 
understood by the jury in the application of the law to the facts proven ; where, 
however, the charge, for want of such certainty and explicitness, is calculated 
to confuse and mislead the jury, that is error for which a judgment may be 
reversed. 

. Where, in a charge in relation to false representation, upon which a complain- 
ing party has a right to rely, the court enumerates as a ground for false repre- 
sentation, upon which the plaintiff might rely, a matter which should not be 
considered by the jury in that relation, and but for such misdirection the jury 
might have arrived at a different conclusion, such charge is erroneous because 
misleading. 

A charge requested by the defendant consisted of two legal propositions, one 
sound and the other unsound. A modification to the request by the court, 
when applied to the sound proposition, rendered it unsound, and when applied 
alone to the unsound one cured the defect in it, and when applied to the re- 
quest generally, it rendered the whole uncertain and ambiguous. 
Held, error ; charges that are uncertain and ambiguous are misleading. 
a I ae asi 


® Decision rendered Nov. 19, 1878. 
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Uriah M. Reed, defendant in error, plaintiff below, filed his petition 
in the Common Pleas Court of Paulding County, against the Aitna 
Insurance Company, defendant below, plaintiff in error, to recover for 
a loss by fire on two policies of insurance delivered to him by plain- 
tiff in error on a stock of goods. One policy was issued in June, and 
the second, styled an addenda, in November, 1872, each for one year. 
The first covered a valuation of $1,750, and the second, on an incresed 
stock, a valuation of $1,000. In February, 1873, the entire stock of 
goods insured, together with the building in which the goods were 
situate, were destroyed by fire. 

The plaintiff in error refusing to pay the insurance, Reed com- 
menced this action to recover for the loss. The policies are made a 
part of the petition. Reed alleged performance of all the conditions 
of the policies, except such parts thereof as the insurance company 
had waived ; that he gave due notice of his loss and made proof there- 
of as required by the policies, except so much thereof as was waived 
by the duly authorized agent of defendant ; that on the 21st day of 
February, 1873, he made demand of the defendant for $2,750, the 
amount of his insurance covered by the policies, which it refused to 
pay. 

The policies are in form and legal effect substantially alike, each 
containing many conditions that, if not complied with by the insured, 
are calculated to work a forfeiture of the policy. On some ofthe con- 
ditions in the policies, questions are raised in the case, but as. they 
are not specially considered in the opinion, a statement of facts out of 
which they arise need not be made. The answer sets forth a number 
of defenses, only one of which is considered at large by the court. It 
is as follows : 

Tenth defense. “The defendant, for further answer to petition of 
plaintiff, says that before the commencement of this suit, and after 
said alleged cause of action, set forth in plaintiff's petition, had accrued, 
to wit, on the 21st day of February, A. D. 1873, desiring to avoid 
litigation and trouble, and for no other reason or consideration, this 
defendant paid to plaintiff, who accepted and received the same, the 
sum of one hundred dollars, in full satisfaction and discharge of all 
claim or claims for damage and loss resulting to him by reason of 
the issuing of said policy of insurance and addenda thereto, and the 
burning of said stock of goods as set forth in plaintiff's petition. And 
the said plaintiff then and there executed and delivered to defendant 
his certain release in writing of that date, duly signed and sealed by 
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him, which said release was and is in words and figures as follows, 
to wit : 


“Paulding Centre, Ohio, February 21, 1873. $100. Received of 
the Atna Insurance Company, of Hartford, Connecticut, the sum of 
one hundred dollars, in full of all claims and demands on said com- 
pany for loss or damage which occurred on the 10th day of February, 
1873, to property insured by said company, under policy No. 113,- 
120, issued at the general agency at Cincinnati, Ohio ; and the said 
company, in consideration thereof, is hereby forever released and dis- 
charged from all further claim, by reason of said accident, and loss 
or damage to said property. Witness my hand and seal. U. M. 
Reed. Witness, G. W. Potter ; Edward F. Rice.” 


On this defense the plaintiff took issue by reply as follows : 

“In reply to the 10th defense of said answer, as his first cause of 
reply thereto, the plaintiff admits the signing and sealing of the al- 
leged release set forth therein, and alleges that such signing and 
sealing were procured through the fraud and deceit of defendant’s 
agents in this : 

“The said agent fraudulently and falsely, and with intent to de- 
ceive the plaintiff, and induce him to release the defendant from its 
obligations to him by reason of his said loss, represented to the plain- 
tiff that said policy and addenda were of no binding force, and not 
obligatory upon the defendant by reason of plaintiff's said loss, well 
knowing at the time his said statements to be false, and intending 
thereby falsely to deceive the plaintiff, and induce him, without any 
just or adequate consideration therefor, to cancel said policy and ad- 
denda, and release the defendant from all liability thereon. That 
this plaintiff, being ignorant in the premises, and relying, and having 
aright to rely, upon said statements, was thereby deceived and in- 
duced to sign and seal alleged release.” 

The defendant requested the court to give certain charges to the 
jury. Some the court gave in form as requested, others were given 
with modifications. The defendant excepted at the time to the sev- 
eral modifications and charges as modified. 

The fifth request was as follows : 

“There is no fraud in ordinary cases in refusing to pay or settle 
without litigation, and if the adjuster disputed the claim, and told 
the plaintiff that he (Reed,) could not recover against the insurance 
company, defendant in this case, and gave it as his opinion that he, the 





1879.] Aitna Ins. Co. vs. Reed. 353 


plaintiff, had no legal right as against the company on which he could 
recover, and the plaintiff had the same means of knowledge with the 
adjuster, and he believed the agent of the company, and relied upon 
the representations thus made by the agent of the company, and then 
and there made a hasty settlement with the agent of the company, 
and although made under threat that no payment would ever be 
made without long and costly litigation, is not fraud of such a charac- 
ter as would avoid a settlement thus made, although the amount re- 
ceived by Reed was but nominal. Reed was bound by his own inter- 
est to inform himself of his rights before acting, and to stand upon 
those rights, and if he failed to do so, and settled at a much smaller 
sum than he was entitled to, he himself is responsible for his loss, and 
cannot recover an additional sum over and above the sum already 
received. It makes no difference that the payment was made by 
draft on the company ; if he, Reed, took the draft and never presented 
it for payment, it is his fault and not the fault of the defendant, that 
the draft is not paid.” 

This request was given with this modification : 

“Yet if the adjuster, the defendant’s agent, intending thereby to 
deceive and defraud the plaintiff in making such settlement, then and 
there and for that purpose stated to the plaintiff that from his, the 
said adjuster’s, knowledge of the Jaw and the material facts of the 
case as they then were, and in fact existed, the plaintiff could not re- 
cover for any of the loss or damage which resulted to his property on 
account of its destruction by said fire ; and that the plaintiff was 
then and there ignorant of the true state of the facts of the case, and 
the law applicable thereto, and from his situation and circumstances 
at the time, he then and there had a reasonable right to rely upon 
such statements and representations of said agent, and did then and 
there rely upon them, and was thereby deceived and settled his 
claim, and that he would not have settled such claim or made said 
compromise if said statements had not been made to him by said 
agent in procuring such settlement, the same would at law render 
such settlement voidable, and the same would not therefore now be a 
bar to the present action.” 

The eighth request was as follows : 

“A misrepresentation of the law in the case, or of the legal right 
of the plaintiff to recover against the defendant, made by the agent of 
the defendant to plaintiff, is no fraud, and if you find that a settle- 
ment was made between plaintiff and defendant, of the plaintiff’s loss 
and damage as alleged in the answer of the defendant, such misre- 
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presentations of the law in the case, or of the legal right of the plain- 
tiff to recover, would not avoid or set aside the settlement so made. 

“Statements are only fraudulently made when they are untrue, 
and when the party making them knew them to be untrue at the 
time he made them, and so knowing them to be untrue, made such 
statements with intent to deceive the party to whom they are spoken 
or made.” 

It was given with this modification : 

‘* Unless intentionally made by Rice for the purpose of deceiving 
Reed, and thereby procuring from him, and at his (Reed’s,) expense, a 
more favorable settlement for defendant than he otherwise would have 
made or defendants were loyally entitled to.” 

The verdict being for plaintiff, defendant made a motion for a new 
trial, which was overruled, and a judgment entered upon the verdict. 
A bill of exceptions, embodying all the testimony, the special instruc- 
tions requested by defendant, and the modifications thereto of the 
court, was made part of the record. On a petition in error, in the 
District Court, it was adjudged there was no error in the record made 
by the Court of Common Pleas. A petition in error is prosecuted 
in the Supreme Court, praying for a reversal of the judgments of the 
lower courts. 

The assignment of errors material here are : 

1. That the Court of Common Pleas erred in refusing to give the 
instructions as the Aitna Insurance Company requested. 

2. That the court erred in modifying the instructions which the 
AXtna Insurance Company requested. 

3. That the court erred in overruling the motion for a new trial. 

4. That the District Court erred in affirming the judgment of the 
Court of Common Pleas. 


R. D. Marsuatt, for Plaintiff in Error. 

Warranties must be strictly true, whether material or not. A mis- 
representation or concealment of a fact specially inquired into, will 
avoid the policy regardless of materiality. Phillips on Ins., 281 ; 
Bennett vs. Saratoga Co. Mut. F. Ins. Co., 5 Hill, (N. Y.,) 188 ; Green- 
leaf, sec. 208. To the same effect see Phillips on Ins., 413, 464 ; May 
on Ins., 161 ; Marshall on Ins., 249 ; Joseph Ripley vs. AXtna Ins. Co., 
30 N. Y., 1386; Jennings vs. Chenango Co. Mut. Ins. Co., 2 Denio, 
(N. Y.,) 75 ; Farmers’ Ins. and Loan Co. vs. Snyder, 16 Wend., 481 ; 
Chase vs. Hamilton Ins. Co., 20 N. Y., 52. 

Statements as to the occupancy of the building at the time, must 
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be regarded as a warranty, and if not strictly true they avoid the 
policy. I refer to O’Niel vs. Buffalo Ins. Co., 3 N. Y., 123 ; Wall vs. 
East River Mut. Ins. Co., 7 N. Y., 373 ; Bennett vs. Saratoga Co. Mut. 
F. Ins. Co., 5 Hill, 188, 192, 193 ; Ripley vs. tna Ins. Co., 30 N. Y., 
136 ; Jennings vs. Chenango Co. Mut. Ins. Co., 2 Denio, 75 ; Farmers’ 
Ins. and Loan Co. vs. Snyder, 16 Wend., 481 ; Chase vs. Hamilton 
Ins. Co., 20 N. Y., 52 ; May on Ins., 161 ; Marshall on Ins., 249 ; Wood 
vs. Hartford Ins. Co., 13 Conn., 554 ; Parmalee vs. Hoffman Fire Ins. 
Co., 54 N. Y., 193 ; Alexander vs. German F. Ins. Co., 66 N. Y., 464; 
Davenport vs. New England M. F. Ins. Co., 6 Cush., 340 ; Hutchins 
vs. Cleveland Mut. Ins. Co., 11 O. S., 479; Valton vs. Nat. Fund Ins. 
Co., 20 N. Y., 32, 37. 

Knowledge of sub-agent did not relieve from the warranty. Phil- 
lips on Ins. 472 ; 10 Barb., 204 ; North Amer. F’. Ins. Co. vs. Throop, 
22 Mich., 146. 

So long as insured retains the sum paid him by the sub-agent as a 
compromise, he cannot ask to have that agreement set aside on the 
ground of fraud. 117 Mass., 479; 16 Wis., 529; 1 Denio, 74; 2 
Denio, 137 ; 2 Hill, 288 ; 5 Hill, 389; 46 N. Y., 5383; 61 N. Y., 145; 
4 Wis., 189. 


Henry Newsecin and Seiwyn N. Owen, for Defendant in Error. 

Where the application is filled by agent, burden is on the company 
to show that the warranties are those of the insured. Rowley vs. 
Empire Ins. Co., 36 N. Y., 550, which case is affirmed by Owens vs. 
Holland Purchase Ins. Co., 56 N. Y., 565, “none of the other judges 
(concurring) in that portion of the opinion (of the judge writing the 
opinion) questioning Rowley vs. Empire Ins. Co. ;” Protection Ins. Co. 
vs. Harmer, 2 Ohio St., 452, 6th prop. of syllabus and p. 467 ; Miner 
vs. Phenix Ins. Co., 27 Wis., 693 ; 9 Am. Rep., 479 and 484, and cases 
there cited ; North Amer. Ins. Co. vs. Throop, 22 Mich., 146; 7 Am. 
Rep., pp. 644, 647 ; Miller vs. Mut. Ben. Life Ins. Co, 31 Iowa, 216 ; 
S. C., 7 Am., 122 ; May on Ins., secs. 120, 144; May vs. Buckeye 
Mut. Ins. Co., 25 Wis., 291 ; Aitna Live Stock Fire Ins. Co. vs. Olm- 
sted, 21 Mich , 246. 

Where a question in an application for insurance is left unanswered, 
or even answered evasively and not fully, the issuing of a policy 
thereon is a waiver as to the subject matter of the question. Loril- 
lard F. Ins. Co. vs. McCulloch, 21 Ohio St., 176,179 ; Dayton Ins. Co. 
vs. Kelly, 24 Ohio St., 345, 367. 
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The warranty of occupancy was not continuing but in presenti. 
U. S. Ins. Co. vs. Kimberly, 34 Md., 224; 6 Am. Rep., 325. 

Acceptance of a subsequent premium is a waiver of forfeiture, on 
account of violation no longer existing. Dayton Ins. Co. vs. Kelly, 
24 Ohio St., 367 ; Owens vs. H. P. Ins. Co., 56 N. Y., 565 ; Cocheco 
Nat. Bank vs. Haskell, 51 N. H., 116; Walsh vs. Aitna Life Ins. Co., 
20 Iowa, 133 ; 6 Am. Rep., 664; Murray vs. Harway, 56 N. Y., 337. 

Notice to the agent of the keeping of gunpowder was notice to the 
company. Miller vs. Mut. Ben. Life Ins. Co., 31 Iowa. 216; 7 Am. 
Rep., 122 ; Peoria M. & F. Ins. Co. vs. Hall, 12 Mich , 203 ; May on 
Ins., sec. 131, 143. 

Denial of liability on other grounds was a waiver of formal proofs 
of loss. Protection Ins. Co. vs. Harmer, 2 Ohio St., 453 ; Globe Ins. 
Co. vs. Boyle, 21 Ohio St., 120 ; May on Ins., sec. 468.; Franklin Ins. 
Co. vs. Chicago Ice Co., 11 Am. Rep., 469 ; Ins. of N. A. vs. Hope, 11 
Am. Rep., 50 ; Killip vs. Putnam Ins. Co., 9 Am. Rep., 512 ; Taylor vs. 
Merchants’ Ins. Co., 9 How., (U. S.,) 390 ; Coursin vs. Penn. Ins. Co., 
46 Penn., 323 ; Heath vs. Franklin Ins. Co., 1 Cush., (Mass.,) 257. 


AsHpury, J. 

After a careful examination and consideration of the questions 
made in the progress of the trial, and assigned for error, a majority 
of the court are of opinion no error in the proceedings intervened 
to the substantial prejudice of the plaintiffin error. A majority of 
the court are of opinion that in the fifth and eighth special charges, 
as requested by the plaintiff in error, and as modified by the court, 
there was error. 

No questions made in the case, except such as arise upon the afore- 
said instructions and incident thereto, will be considered at length 
in the opinion. 

To a proper understanding of the questions for consideration on 
the requests to charge and the modifications thereto, we must under- 
stand the relations of the parties to the facts, and their knowledge in 
regard to them, at and just before the time the release was executed. 
Touching these relations, the facts and situation of the acting parties, 
Reed and plaintiff, and Rice the agent, do not substantially disagree. 

It should be stated the policies contained a warranty that no in- 
cendiary danger was either threatened or apprehended, and against 
keeping gunpowder by the insured. 

After the loss, Reed, and Rice, the company’s adjuster, met in St. 
Andrews, where the loss occurred. They discussed the matter with- 





1879. | Aitna Ins. Co. vs. Reed. 357 


out apparent reserve, the adjuster obtaining from Reed and other 
sources what information he could in regard to the fire and the loss. 
On February 21, 1873, they went to Paulding. There Reed’s state- 
ment, in writing under oath, was taken, he making answers to all 
questions asked, and upon which the company desired from him in- 
formation. Upon its completion, Rice told Reed he had been very 
fair in his answers to questions ; but, according to the policies and 
his examination, he had no claim on the Aitna Insurance Company ; 
that his loss was a dead loss to him. Rice gave as his reasons that 
the company did not insure against incendiary dangers, and they had 
been informed that the fire was the work of an incendiary, and that 
Reed had kept gunpowder contrary to the policy. He read to Reed 
some decisions from Littleton’s Digest, to show him he had no legal 
claim against the company ; the points of two decisions were read, 
one that the warranty must be true, and that the application must be 
like the policy. Rice read to him, “these decisions in favor of the 
company to let him see if he had a claim or not, and to enable him 
to judge on both sides of the question,” and Rice says, “I told him 
that if he brought suit we should ask for a removal into the Federal 
court, and that eventually we should beat him.” “I read the deci- 
sions for the purpose of getting him to sign the release.” “I told him 
that in my judgment he had no claim ; that he might go out and see 
an attorney who would differ with me, and that to buy the peace of 
the company I would rather give him a hundred dollars than to have 
trouble. I told him this as an inducement for him to sign the release.” 
The draft is a conditional draft. Reed did not give up the policy. 
The draft is as follows : 


“$100. Paulding, Ohio, February 21, 1873. At sight pay to the 
order of Uriah M. Reed one hundred dollars, and charge to account 
of loss under general agency policy 113,120. This draft to be paid 
only when accompanied by the policy. E. F. Rice, Special Agent. 
To branch office Atna Insurance Company, 171 Vine Street, Cincin- 
nati, O.” 


Reed testifies that Rice said if I went to law, they would beat me 
in any court, but that it would not be tried here. He said I might 
go and see some attorney about it, and that they would tell me that I 
could get the money, and in order to get a fee the attorney would 
commence suit. That I had no resources on the company, but as it 
would cost the company something to run it through court, they 
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would pay me back my premiums. He told me that he would give 
me back my premiums with good interest—would give me one hun- 
dred dollars. I told him if I could not recover, as according to his 
statement I could not, then there was no use in my seeing an attor- 
ney. 

He told me I had better take a hundred dollars, and said I could 
get nothing by law, and referred me to the decisions. I have no re- 
collection of what the books were that he read to me; in fact I had 
forgotten all about it until he spoke about it at the last term of 
court. At the time I was very much excited, thinking I was ruined 
and had lost everything. Taking his word for the matter, and be- 
lieving what he said to me, I scarcely remember what he read to me. 
I believed his statements in the matter, and acted on them, and signed 
the release. I don’t remember what Mr. Rice told me, what the pa- 
pers were, nor whether he did say anything. Don’t know how many 
papers I signed. This release was to be left at Mr. Potter's until I 
should bring over the policy, which I was to bring back in afew days, 
and when I should bring back the policy, I was to get a release or 
copy and a draft, and give up the policy. I was to get the draft 
cashed at Mr. Potter’s. I left the release lying on the table when I 
left there. I kept the draft. I never gave it up to the company. I 
never. gave any authority to give it up to the company ; never re- 
ceived any money for signing the release. 

After going home from Paulding, I concluded to see an attorney 
before bringing back any policy to Mr. Potter, to ascertain whether 
or not my case was really lost. I went to Mr. Newbegin and gave 
him my policy. 

The personal relations of the parties was not one calculated to be- 
get confidence or reliance, but the contrary. Rice was acting avow- 
edly as the agent of a party whose interests were adverse to Reed, 
and common intelligence would have caused Reed to know he was 
not acting as his friend or advising his interests. Presumptively he 
would not be likely to stand in « relation different from other per- 
sons representing adverse interests. 

From the time the written statement was completed, Rice acted in 
a hostile rather than in a friendly spirit, and with a strong assertion of 
opinion, claimed the loss was a dead loss to Reed, and thus endeav- 
oring to induce Reed to think be could do no better than take his of- 
fer of one hundred dollars. It was not done with the thought on 
either side that he was a friendly adviser, but rather as one driv- 
ing the best bargain he could for his employer. In this Reed could 





1879.] Aitna Ins. Co. vs. Reed. 359 


scarcely be deceived. All this time Reed was apparently as fully con- 
versant with the facts of the case as Rice, and at liberty to ascertain 
the law of his case, if he desired to do so. It was even suggested to 
him to do so, with the probable result. 

The issue made on the tenth defense, and upon which the court 
was requested to give the law, was in reference to a state of facts 
upon which plaintiff below claimed he had been induced by fraudu- 
lent representations made by the company’s agent, upon which he 
had a right to rely, and did rely, to make a settlement and release his 
rights under the policies. The instruction to be given, was to be the 
law in relation to the state of facts before stated. The rule of the law 
is, that where fraud enters into a transaction to the injury of the par- 
ty upon whom it operates, it will be his excuse for avoiding the ap- 
parent obligations of the contract. But it is not every erroneous rep- 
resentation that will avoid a contract. To have that effect it must be 
as to a fact material in the transaction, not mere opinion. It must be 
a representation of a material matter, upon which the party whom it 
affects injuriously had a right to rely, and did rely. If the represen- 
tation be mere matter of opinion, or of a fact equally within the 
knowledge of both parties, or one upon which the party had no right 
to rely, the representations, though acted on, will not vitiate the trans- 
action. 

This is always the case where the parties are mutually cognizant of 
the facts acted on, or stand on an unequal footing in relation to them, 
and there exists no fiduciary relation between them. The law will 
not lend its aid to help one thus situated and advised, if he voluntari- 
ly neglects to protect himself by the exercise of his common sense. 
See the following cases more or less strongly maintaining these prin- 
ciples : Foley vs. Cowgul, 5 Blackf., 18 ; Galling vs. Newall, 9 Ind, 
572 ; Bigelow on Fraud, pages, 18 and 66 ; Mayhew vs. Phenix Ins. 
Co., 23 Mich., 105 ; Moore vs. Turberville, 2 Bibb, 602 ; Saunders vs. 
Hatterman, 2 Iredell, 32; Farrer vs. Alston, 1 Dev., 69; Fulton vs. 
Hood, 34 Penn., 365; Anderson vs. Burnett, 5 How., (Miss.,) 165 ; 
Salem India Rubber Co. vs. Adams, 23 Pick., 256 ; Hall vs. Thomp- 
son, 1S. & M., 443 ; Story’s Equity, vol. 1, § 207, (10thed.;) Story on 
Contracts, vol. 1, § 636, (5th ed.) 

With this understanding of the facts, and the general principle ap- 
plicable to such state of facts, we will consider the requests and their 
modifications. 

The legal principle embodied in the modification to the fifth request 
is antagonistic to the principle of that request, and destructive of it. 
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Of this the jury were not instructed. Both were given to the jury. 
This left the state of the law before the jury in an uncertain condition, 
and well calculated to confuse and mislead. 

Again, if the jury understood the modification to be destructive of 
the fifth charge as requested, the words “and the law applicable there- 
to,” should have been stricken out, and the converse of the proposi- 
tion in the modification given to the jury. This to the end that if the 
jury should find that Reed was as well informed in relation to the 
facts on which he acted as the adjuster, he was not in a condition to 
claim the right to rely upon the representations of the adjuster. As 
the modification was given, the jury were liable to be misled by a 
consideration of a matter not properly for their consideration, on the 
state of facts in the case. 

Again, by the modification the jury was instructed to consider as an 
element of fraud in the transaction, Reed’s ignorance of the law of his 
case, and his right to rely upon the representations of defendant's 
agent in regard to his legal rights. In this the modification was 
misleading, for the reason that it was not a correct statement of the 
law on the question. The agent’s opinion as to Reed’s legal rights, 
however strongly stated, was not a misrepresentation of a fact for the 
consideration of the jury. 

In Upton vs. Tribilcock, 1 Otto, Hunt J., on page 50, says “that a 
misrepresentation or misunderstanding of the law will not vitiate a 
contract where there is no misunderstanding of the facts, is well 
settled.” 

In the case of Fish vs. Cleland, 33 Ill, 243, this principle is clearly 
stated in his opinion by Justice Beckwith, as follows : “ A representa- 
tion of what the law will or will not permit to be done is one on 
which the party to whom it is made has no right to rely, and if he 
does so rely it is his folly, and he cannot ask the law to relieve him 
from the consequences. The truth or falsehood of such a representa- 
tion can be tested by ordinary vigilance and attention. It is an 
opinion in regard to the law, and is always understood as such. See 5 
Hill, 303. The law is presumed to be equally within the know- 
ledge of all parties.” 

Applying this doctrine practically, the representations of Rice to 
Reed, as to the law of the case, was but an opinion as to his legal 
rights, and though erroneous, should not have been treated and sub- 
mitted, as it was in the modification to the jury, as an element of 
fraudulent representation,-upon which Reed had a right to rely. It 
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was not a faet in the case for the consideration of the jury, and the 
court should have so told them. 

The modification to defendant’s eighth request is claimed to be 
erroneous. 

This modification, if applied to the second clause alone of the re- 
quest, and that clause is applied to a misrepresentation of facts only, 
would not be objectionable. In that case the modification would so 
amend the second clause as to make it a true declaration of the law. 
“Tf the party made the representation not knowing whether it was 
true or false, he cannot be considered as innocent, since a positive 
assertion of a fact is by plain implication an assertion of knowledge 
concerning the fact. Hence, if a party have no knowledge, he has as- 
serted for true what he knew to be false.” Bigelow on Fraud, 61 ; 
Stone vs. Covill, 29 Mich., 359, and cases cited. Woodruff vs. Cra- 
mer, 27 Ind., 4; Fisher vs. Mellen, 103 Mass., 503 ; Taylor vs. Ashton, 
U. M. & W. Rep., 400 ; Foard vs. McComb, 12 Bush., 723 ; 1 Story’s 
Equity Jur., sec. 193. 

This modification, however, if applied only to the first clause of the 
request, in which the court is asked to charge on the effect of misre- 
presentations as to plaintiff's legal rights, itis unsound. We have al- 
ready seen that misrepresentations touching a party’s legal rights will 
generally afford no sufficient reason on which to avoid a contract. Such 
representations, however erroneous and strongly asserted, are to be 
treated, when made to a party free to inform himself of his legal 
rights, as mere statements of opinion. The exceptions to the opera- 
tions of this rule are cases in which some fiduciary relation is found 
to exist, or such circumstances as show a confidential relation which 
gave the injured party good right to rely upon such representations, 
and did so to his injury. When this modification is applied to the 
whole request, the same trouble remains. As it is left uncertain 
whether the fraudulent statements alluded to by the court, and to 
which the modification was to apply, was of fact or of law, or both, the 
instruction as given was calculated to mislead. It is obnoxious to 
the rule, that “the charge ought not only to be correct, but be so 
adapted to the case, and so explicit, as not to be misunderstood or mis- 
constructed by the jury.” Graham & Waterman on New Trials, 
774 ; L. M. & RR. Co. vs. Wetmore, 19 Ohio St., 111. 

Judgment reversed and cause remanded to the Court of Common 
Pleas for a new trial. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


June Term, 1878. 


ABNER JOHNSON AND AMANDA JOHNSON, 
Plaintiffs in Error, 
Us. 


CONTINENTAL INS. CO. or tHe City or New York. 


Suit was brought by the company to recover back money paid for a loss, on the 
ground of arson, and a fraudulent inventory of the property alleged to have 
been destroyed. 


Held, that a previous return or-tender by the company of the receipt and voucher 
given by the insured was not necessary before bringing suit. 


The policy provided that any fraud, or attempt at fraud, should render it void. 
To several special questions directed to the charge of arson, the jury replied 
that they did not know. 


Held, that the failure to find either affirmatively or negatively regarding the charge 
of arson did not affect their conclusion as to the charge of fraud. 


Judgment affirmed. 


Howarp & Lone and M. E. Croroor, for Plaintiffs in Error. 
Wituiam Newron and Asutey Ponp, for Defendant in Error. 


Graves, J. 

The company sued in assumpsit to recover back of the plaintiffs in 
error nearly $4,000 paid them in February, 1873, upon their claim of 
loss under a policy of insurance the company had previously made to 
them,_on a dwelling-house and personal effects contained in it. The 
declaration consisted of the common counts, and of a special count 
containing some explanation of the cause of action. 

The general issue being pleaded, the cause was tried before a jury, 
who found for the company for the amount which had been paid, with 
interest. 

Judgment was then entered by the court, and the plaintiffs in error 
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now ask a review of the proceedings upon a writ of error and bill of 
exceptions. 

1. The first charge of error complains of the special count in the 
declaration, which is said to be fatally defective for lack of precision 
and necessary facts. This objection might require us to consider the 
sufficiency of the count if the case in any manner depended upon it ; 
but it does not. The cause of action relied upon is fully covered by 
the general count for money had and received, and hence the ques- 
tion made upon the special count is merely speculative. If found 
bad, the result would not be changed. The point is therefore with- 
out importance, and requires no further notice. 

2. When the company paid the insurance money to plaintiffs in 
error, the latter gave the customary receipt and voucher, and this in- 
strument had not been returned or offered to them previous to the 
suit. It was however produced in evidence at the trial. The plaintiffs 
in error claimed that the previous return or tender of this document 
was necessary to entitle the company to sue, and the omission of 
such return or tender is made a ground oferror. The objection is 
without force. 

The voucher was not a thing of intrinsic value which the plaintiffs 
in error had exchanged for the insurance money, and might reason- 
ably ask to have restored before being called on to pay back what 
had been received. It was given by the plaintiffs in error and re- 
ceived by the company, not as property or barter, but exclusively as 
matter of evidence of the fact of payment, and the retention of it by 
the company to stand and serve as evidence in its hands, was in exact 
accordance with the purpose for which it was made and given to the 
company. 

3. The charge is complained of, but the objections in argument are 
very general, and seem to be based pretty much entirely on the as- 
sumption that certain propositions were not sufficiently elaborated or 
perhaps attenuated in view of the peculiar incidents and surroundings 
of the trial. No such impression is made upon the court. The pol- 
icy contained a condition that all fraud or attempts at fraud, by false 
swearing or otherwise, should cause a forfeiture of all claim under the 
policy, and the company maintained, first, that plaintiffs in error, 
or one of them, either set or procured somebody else to set fire ; and 
second, that after the burning they knowingly and fraudulently 
made and furnished to the company, as a showing of the loss to be 
paid, a false and fraudulent inventory of the property destroyed, and 
the evidence was directed to these charges. If either was made out 
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to the satisfaction of the jury, the right to recover under the general 
count cannot be questioned. The point is too clear for discussion. 

The evidence was extensive and circumstantial, and in view of its 
character and bearings the jury were made more likely to find the 
second than the first charge proved, and there is nothing in the na- 
ture of the charges or in the character of the case to preclude the jury 
from resting their verdict upon the last, without reaching any satisfac- 
tory conclusion in regard to the first. 

The judge carefully instructed them in regard to their duties, and 
explicitly cautioned them against the improper influences. No spe- 
cific objection is urged against the charge, and we discover no valid 
ground for any. 

4. Several questions were submitted to the jury for their answer. 
They were all framed to obtain findings in relation to the first charge. 
They were confined to inquiries as to whether plaintiffs in error, or 
either of them, or either of their sons, set fire, or whether Johnson 
himself employed anybody to doit, and the jury replied to each that 
they did not know. 

It is now urged for plaintiffs in error that the failure to find affirma- 
tively or negatively on these questions is fatal to the verdict. The 
court think differently. The theory that the plaintiffs in error either set 
fire or caused it to be done may be discarded altogether without affect- 
ing the regularity of the result announced by the jury. Because the fail- 
ure to find one way or the other on the special questions could certainly 
have no greater effect than would be due to explicit negative replies ; 
and if such answers had been found and reported they would reach no 
further than to negative the theory as to the fraudulent burning, with- 
out in the least conflicting with the correctness of the other ground. 

If, then, the entire report made by the jury is considered, and the 
utmost effect is given to the replies to the special questions, the re- 
sult is that the jury found for the company on the second ground, 
that is, the commission of fraud after the fire, and not upon the other, 
and no incongruity is caused. 

This disposes of all matters urged on behalf of plaintiffs in error, 
and leads to an affirmance of the judgment with costs. 

The other justices concurred. 





Pennsylvania Fire Ins. Co. vs. Kittle. 


SUPREME COURT OF MICHIGAN. 


June Term, 1878. 


PENNSYLVANIA FIRE INS. CO. 
vs, 


EMMA KITTLE. 


Where forfeiture was claimed on the ground of subsequent insurance, it was error 
to admit evidence that the latter was taken out in the belief that the prior 
policy was invalid. The motive does not affect the question of breach of con- 
tract. But the error was cured by subsequent instruction that the first policy 
was avoided unless there was a waiver of the breach. 


Evidence of the amount paid by the subsequent insurer in a suit against the first 
was not error ; it proved neither the loss nor the extent of it against the first 
company, but simply what hud been paid in reduction of their risk. 

Evidence that the company, after offering to compromise, called on the plaintiff to 
make out proofs, and required their correction on other grounds without allud- 
ing to the subsequent insurance, was evidence from which a jury might find a 
waiver of the condition regarding subsequent insurance. 

Judgment affirmed. 


D. C. Horzroox, for Plaintiff? in Error. 
J. G. Dicxison, for Defendant in Error. 


Cootey, J. 

No question is made in this case upon the policy issued by the 
plaintiff in error to Mrs. Kittle, or upon the loss by fire of the pro- 
perty insured. It is claimed, however, that the policy became void 
by the taking out of another insurance on the same property without 
the consent of, or notice to, the plaintiff in error, and also that the 
proofs of loss are insufficient. Some errors in the admission of evi- 
dence are also assigned. 

1. The date of the policy in suit was February 4, 1876, and it con- 
tained a provision that it should become void in case of subsequent 
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insurance not assented to. The plaintiff below put in evidence a 
policy covering the same property, issued by the Citizens’ Fire Insur- 
ance Company, of New Jersey, dated November 1, 1876. She was 
then allowed to give evidence that the reason for obtaining the second 
insurance was that she had been advised the first was invalid, because 
the policy was not countersigned by the agent who issued it. 

The court was plainly in error in receiving this evidence. The 
provision regarding subsequent insurance was an important part of 
the contract between the parties, and if it was disregarded, the mo- 
tive was immaterial. The absence of any motive to defraud cannot 
excuse the breach of a contract. The insurance company, therefore, 
had a right to rely upon the second insurance as a forfeiture of the 
first. But whether the court did not cure the error committed in 
the reception of this evidence, will be seen further on. 

2. The plaintiff claimed a loss which, if apportioned between the 
two companies according to the amount insured by each, would be 
paid by them in the proportion of nine sixteenths by the Pennsylvania 
company, and seven sixteenths by the New Jersey company. Against 
objection, she was allowed to show that the New Jersey company set- 
tled with her on the basis of a loss of $1,400, and paid seven sixteenths 
of thatsum. We see no error in admitting this evidence. Indeed 
it was essential. It proved neither the loss itself, nor the extent of it, 
as against the Pennsylvania company ; it showed only what had been 
paid in reduction of their risk. If the loss should prove to be less, the 
latter company would, of course, reduce its liability in proportion. 

3. The court instructed the jury, that the taking out of the second 
policy avoided the first, unless the breach of the condition on that 
subject was waived by the Pennsylvania company afterward. This 
instruction, we think, cured any error in the reception of evidence of 
the reasons which induced Mrs. Kittle to negotiate the second insur- 
ance. When the jury were told the first was thereby avoided, that 
evidence was put aside as irrelevant, and we do not perceive that it 
could possibly have injured the defendant. 

4. The question of waiver was submitted to the jury as one of 
fact, and they appear to have found that there was a waiver. The 
facts submitted were that after the loss the adjusting agent of the de- 
fendant called upon the plaintiff, and, after investigation, made an 
offer to pay, by way of compromise, $375, at the same time objecting 
to the taking out of the second insurance ; that this offer was de- 
clined, and the agent went away, and soon after wrote the plaintiff 
that she might go on and make out her proofs, and the matter would 
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then be taken into consideration ; that subsequent correspondence 
took place between the agent and plaintiff respecting the proofs, the 
former demanding more particularity in what was furnished, and it 
was not until six months after the offer for a settlement was made, 
that the agent notified the plaintiff, who in the meantime had been 
endeavoring to make the proofs satisfactory, and to overcome the ob- 
jections he was making thereto, that “in addition to the objections 
heretofore made,” the defendant would insist upon the forfeiture be- 
cause of the second insurance. 

We think the jury were warranted in finding that the defendant, by 
calling upon the plaintiff to go on and make out her proofs, and by re- 
quiring her to be at the trouble and expense of correcting these to 
satisfy the criticism made by the agent, without giving her to under- 
stand the company would rely upon the forfeiture, should be held to 
have waived it ; and that if it was the purpose all the while to insist 
upon it, the agent did not act toward her in good faith. We think also, 
the jury would have a right to infer, from the final letter of the agent, 
that he understood the objection of forfeiture had not been insisted 
upon previously. Graves vs. Ins. Co., 43 Wis. 

5. The remaining question relates to the sufficiency of the proofs 
of loss furnished by the plaintiff. The policy required that in case of 
other insurance the proofs of loss should set forth the written por- 
tion of the other policy. What was set forth here was the following : 
“One policy of insurance in the citizens’ Fire Insurance Company of 
New Jersey, covers the same property, to wit : Stock as set forth in 
the annexed deposition, $700, and on house, $800.” It is said that 
this is not a copy of the written portion of the policy, and probably it 
is not ; but as the policy was not in proof, we cannot tell whether the 
condition was substantially complied with or not. Neither can we 
presume error. 

We think the case was fairly tried, and no harmful errors commit- 
ted, and the judgment must be affirmed with costs. 

The other justices concurred. 
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COURT OF APPEALS OF NEW YORK. 


SAMUEL F. V. WHITED, Respondent, 


vs. 


GERMANIA FIRE INS. CO., Appellant.* 


The renewal certificate was signed by the officers of the company, and provided 
that it should not be valid unless countersigned by the duly authorized agent. 
Previous to the renewal, the insured sold the premises, taking back a mortgage, 
which was stated to the agent who countersigned the renewal, who promised to 
make it all right. No mention of the fact, however, was made in the policy or 
the renewal. The policy provided that it should become void if the property 
were sold or the interest of the insured were not truly stated ; also that any- 
thing less than a specific agreement indorsed thereon should not be deemed a 
waiver. 

Held, that if the agent was the agent of the company, his parol consent was a wai- 
ver of the policy conditions, 

The policy provided that any person other than the insured who should procure 
the insurance, should be deemed the agent of the insured and not of the com- 
pany. 

Held, that the agent could not be the agent of both parties. The provision re- 
quiring the policy and renewal to be countersigned by a duly authorized agent 
was antagonistic to the other, and rendered him the agent of the company and 
not of the insured. 


Judgment affirmed. 


B. C. Caetwoop, for Appellant. 
W. A. Povucuer, for Respondent. 


Foxarr, J. 
This is an action upon a policy of insurance against loss or damage 
by fire. The policy was, at the start, made to the plaintiff on his two 
story frame dwelling-house, to him as owner of it. It began the 
risk in 1869, and ended it in 1870. The policy was signed by the pre- 
sident and secretary of the defendant, and was countersigned by “O, 
J. Harmon, agent.” It was renewed in 1870, for one year, into 1871. 


* Decided March 18, 1879. 
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The renewal certificate was signed by the president and secretary of 
the company ; it in terms insured the plaintiff, and continued in force 
the policy for one year longer, and had in it this phrase ; “Not valid 
unless countersigned by the duly authorized agent of the company at 
Oswego, New York ;” and it was “ countersigned at Oswego, the 11th 
of October, 1870, by O. J. Harmon, agent.” It was renewed in 1871, 
for one year ; into 1872. A like certificate of renewal, signed and 
countersigned by the same three officials, was given for that term. 
In November 1871, the plaintiff sold and conveyed the premises in- 
sured. But in 1872 he applied, in the lifetime of it, for a renewal of 
his policy ; and then the plaintiff told Harmon, (the person who had, 
as agent—as defendant’s agent—countersigned the policy, and the two 
renewal certificates already named,) that the premises had been sold, 
and to whom, and showed him the mortgage on the premises, that 
had been taken for a part of the purchase money, and paid to Har- 
mon the premium for another renewal. Harmon said to plaintiff that 
he would “ make it all right ;” and gave him another renewal certifi- 
. cate. This certificate was like, in all respects, the two before given, 
signed and countersigned as those were. Harmon was, as the facts 
show, the duly authorized agent of the defendant at Oswego, and did 
all of the business of it there, save to settle losses. He sent to the de- 
fendant the premiums that he had received from the plaintiff. It is 
inferable that he made known to it, when he sent them, that he had 
received them on renewals of a policy, and of what policy. 

The defense against the action is, that the policy contained cer- 
tain conditions, and that they were broken by the plaintiff : 

1. That if the property insured should be sold, the policy should 
become void ; and that it was sold. 

2. That if the interest of the assured in the property is not truly 
stated in it, it should become void ; and that the interest of the plain- 
tiff in the property became that of a mortgagee, and was not so 
stated in the policy, nor in the renewal certificates. 

3. That anything less than a distinct specific agreement, clearly ex- 
pressed, and indorsed on the policy, should not be construed as a 
waiver of any condition therein. 

Those conditions do appear in the policy, and it is true that the 
relation of the plaintiff did change, as is alleged, and that the change 
is not noted in, or indorsed in writing on the policy, or either of the 
certificates. 

But the plaintiff puts in the way of that defense, that the defen- 
dant waived those conditions. 
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Upon the facts in the case as settled by the verdict, there was a 
parol waiver of the conditions rested upon by the defendant, and a 
parol consent to keep on foot the insurance of the plaintiff, in his new 
status of mortgagee, if Harmon was the agent of the defendant, in 
the dealing for the last renewal, and not the agent of the plaintiff. 
Fisk vs. Liverpool, London and Globe Ins. Co., 44 N. Y., 538 ; Sher- 
man vs. Niagara F’. Ins. Co., 46 N. Y., 526; Pechner vs. Phoenix Ins. 
Co., 65 N. Y¥.. 195; Van Schaick vs. Niagara F. Ins. Co., 68 N. Y., 
434; Bidwell vs. Northwest. Ins. Co., 24 N. Y., 302. That he wasthe 
agent of the defendant it would be fatuous to deny, were it not for 
a clause in the policy upon which the defendant builds. That clause 
is in this wise : That any person other than the assured, who may 
have procured the insurance to be taken, shall be deemed to be the 
agent of the assured, and not of the company, under any circum- 
stances whatever, or in any transaction relating to this insurance. 
That clause we have held to be forceful, in Rohrbach vs. Germania 
F. Ins. Co., 62 N. Y., 47, and Alexander vs. same defendant, 66 N. Y., 
464. We have not held it so, as yet, further than the scope of the 
facts in those cases. The case in the 66th N. Y. hangs upon that in 
62d N. Y. In the latter case, it was held that as the insured had con- 
tracted that the person who procured the insurance should be deemed 
his agent, he must abide by his agreement ; and that though, through 
fault or mistake, that person had, in the application for a policy, mis- 
stated to the company the declarations of the assured, whereby there 
had been wrought an untrue representation, yet that, as he had been 
agreed upon as the agent of the insured, the insured must suffer for 
the error or the wrong. That case dealt with matters before the is- 
suing of the policy. It is so, that the clause in the policy is broad 
and takes into the fold of its wording any circumstances whatever, 
and any transaction relating to the insurance. In its verbal scope, it 
has to do with acts as well after, as before and at the time of the giv- 
ing out of the policy. But if the insured is to be now bound as hav- 
ing thus contracted, there must be mutuality in the contract. No man 
can serve two masters. If the procurer of the insurance is to be 
deemed the agent of the insured, and Harmon is to be deemed such 
procurer, he may not be taken into the service of the insurer as its 
agent also; or if he is so taken, the insurer must be bound by his 
acts and words when he stands in its place, and moves and speaks as 
one having authority from it ; and pro hac vice, at least, he does then 
rightfully put off his agency for the insured, and put on that for the 
insurer. Hence it was that in Sprague vs. Holland Purchase Ins. 
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Co., 69 N. Y., 138, we held that the same clause in the policy there 
put out by that defendant, did not make the insured the principal. 
In that policy the insurer had, besides the clause just named, put the 
hostile condition that the application must be made out by an author- 
ized agent of the insurer, and we held that the latter swallowed down 
the former. In the case in hand, the defendant has declared, over 
the hands of its president and secretary, that a renewal certificate 
from it will not be valid unless countersigned by the duly author- 
ized agent of the company at Oswego, New York. It had before sent 
two such certificates to Harmon, which he had countersigned as such 
agent, and delivered to the plaintiff. The plaintiff had paid to him 
the premiums for those renewals, and he had sent them to the de- 
fendant. The defendant treated these two certificates as valid, be- 
cause countersighed by Harmon. Thereby it asserted that Harmon was 
its duly authorized agent. It held him up to the plaintiff as such. It 
knew, then, that those certificates had been put out and taken as 
valid ; and it must have known that it was so, because Harmon 
thought, and the plaintiff thought, and that both had reason, from the 
conduct of the defendant, to think, that Harmon was the duly author- 
ized agent of the defendant. It is too late, after letting those two 
go out as valid, and the third like certificate has been issued and pre- 
mium paid, for it to say that Harmon is not the agent of the defen- 
dant therein, and that he is the agent of the plaintiff. The defendant 
must have some living, sentient touch of those doing business with it ; 
and when it reposes confidence in the actor therein, and gives him 
discretionary power to bind and loose, it is idle to say that he is 
not its agent therein. The law is too severe to brook such an absur- 
dity. Nor will it hold the plaintiff so strictly to the contract he made, 
as to permit the defendant to ignore it and take his agent as its 
agent, and yet make him suffer for all the shortcomings of that per- 
son while acting between them, and while under authority from the 
defendant to act for it. 

The case, then, is that of the holder of a policy asking for a renewal 
of it, and making known to the agent of the insurer the facts which 
have made, or will make, a breach of some of the conditions in it, and 
thereupon receiving from that agent a written renewal certificate, 
after payment and receipt of the premium, and having from him a 
promise that he would “make it all right.” The powers of the agent 
were such as that the transaction with him was the same as if done 
with the defendant ; it is bound as fully as if it were so. 
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There was thus a perfect waiver of those conditions of the policy, 
and it remained a valid contract for another term. When the loss 
insured against happened, the defendant became liable to pay, and 
has shown no real defense against the action. 

The motions for a dismissal of the complaint, the exceptions to rul- 
ings, the exceptions to refusals to charge, raise no question not 
taken into the foregoing discussion. 

The exceptions to the rejections of questions to a witness are not 
tenable. The questions were leading, or called for a conclusion, and 
not for facts. The testimony sought for was not refused ; a proper 
form of inquiry for it was required. 

The judgment should be affirmed. 

All concur. 


' Annotations on the above Case by the Editor of the Insura ce Law Journal. 


The New York Court of Appeals appears to stand alone in recognizing the 
validity of a stipulation in the policy which makes the agent soliciting the 
insurance the agent of the insured. The conclusion seems to have been 
reached through the greater strictness with which this court, than those of 
some other States, has insisted on enforcing the letter of the contract. The 
doctrine first received a partial recognition in Chase vs. Hamilton Ins. Co. 
in 1859, where the insurance was upon a stone dwelling, and it appeared 
that there was a wooden kitchen attached. It was held that this was a mis- 
representation which avoided the policy ; and further, that the case was not 
affected by the knowledge of the agent, since the application stated that the 
company should not be bound by any act of or statement to an agent not 
contained therein. Here it is obvious that the insured was notified of the 
limitation of the agent’s authority in the application itself. In Rohrback 
vs. Germania IF. Ins. Co., 4 Ins. L. J., 747, the doctrine was further en- 
forced to apply to stipulations in the policy itself. A misrepresentation of 
title was claimed as a breach of warranty. The court said: ‘‘ It is very evi- 
dent that the plaintiff did not intend a deception upon the defendant ; nay, 
it is evident that he laid open to Brand, the agent of the defendant, to pro- 
cure and submit applications, and to issue policies when signed by the pro- 
per officers of the defendant, and transmitted to him all the facts of his con- 
nection with and interest in the property, and that the statements in the ap- 
plication were of Brand’s conclusions from those facts, and the omissions 
from it were of matters not deemed essential by Brand. It is hereupon 
urged by the plaintiff that the errors and omissions were those of the defen- 
dant. But the plaintiff and defendant have in the policy, the contract be- 
tween them, expressly agreed that Brand should be deemed the agent of the 
plaintiff, and not of the defendant under any circumstances whatever. It is 
true that in Plumb vs. Catt. Ins. Co., 18 N. Y., 392, a rule is held which 





1379.] Whited vs. Germania Fire Ins. Co. 373 


tends to the shielding of the plaintiff in this case from the effect of his con- 
tract ; but since then, it is held that under such a contract as this, the know- 
ledge of such an agent, of facts not stated in the application, is immaterial in 
the absence of fraud or perversion of the statement of them by the appli- 
cant. * * As to Rowley vs. Empire Ins. Co., 86 N. Y., 550, cited in Gen. 
Term opinion, it is much shaken in Owens vs. Holland Purchase Ins. Co., 
56 N. Y., 565-70; 3 Ins. L. J., p. 737. Itis to be regretted that corpora- 
tions of the power and extended business relations with all classes in the 
community which insurance companies have, should prepare for illiterate 
and confiding men, contracts so practically deceptive and nugatory, and 
should, in cases as free from fraud and wrong on the part of the in- 
sured as this is, hold their customers to the letter of an agreement so en- 
tered into. I am aware that often the companies are made the victims of 
dishonest and designing persons, but I cannot agree that the remedy for 
that is to refuse to be bound by the acts of agents of their own selection, 
when dealing with simple and unlearned men. * * But we must take the 
contracts of the parties as we find them, and enforce them as they read.” 

In other States, however, the courts have declined to give in their adhe- 
rence to this argument. The contrary doctrine has prevailed, that any pro- 
posed limitation of the agent’s authority must be brought to the knowledge 
of the insured at the time of the negotiation, and not by a subsequent pro- 
vision be made to refer to a past transaction. In one of the most recent de- 
cisions, that of Boecher vs. Hawkeye Ins. Co., 7 Ins. L. J., 817, the appli- 
cation stated that there was no incumbrance, whereas the property was in- 
cumbered by a mortgage. The application was filled up by the agent, and 
the policy, which was not received until some little time after, provided that 
any person acting as soliciting agent or surveyor, in filling out the applica- 
tion, should be deemed the agent of the insured. The Supreme Court of 
Iowa held that the insertion of the clause in a policy which continued to 
run and earn premiums for some time before it came to the knowledge of 
the insured, was a fraud upon the insured for which he might have repudi- 
ated the transaction and yecovered the premiums ; that he was not bound 
to examine the policy to ascertain whether it contained false statements of 
fact regarding a past transaction, as he might have been had the making of 
the application and delivery of the policy been one transaction. 

In Gans vs. Ins. Co., 7 Ins. L. J., 303, notification that the building was 
vacant, was given to the agents who countersigned the policy, and the Su- 
preme Court of Wisconsin declared regarding a similar stipulation, that 
whatever its real meaning it could not substitute the plaintiff as the princi- 
pal of the agents, ‘‘ otherwise it is competent for a person to make a con- 
tract with his own agent who shall bind a third party who is a stranger to 
it, and who never agreed to be bound by it. This would be a manifest ab- 
surdity.” 

_The Supreme Court of Mississippi, in Planters Ins. Co. vs. Myers, 7 Ins. 
L. J., 56, was emphatic in its condemnation of the clause. The court says : 
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‘Tt is the suggestion of morality and reason, that parties should deal with 
each other in the character which they assume. The fourteenth condition 
under review is extraordinary. Whilst holding on to Wilson as the compa- 
ny’s agent, it exacts a covenant from the assured, that in all things concern- 
ing procuring the insurance, and in all circumstances relating to the insur- 
ance, he is the agent of the assured. The object is plainly to relieve the 
company from all responsibility for the acts and declarations of their agent, 
and to make the insured take the risk of his errors and mistakes. We do 
not say that the company could not restrict the apparent and ostensible au- 
thority of their agents. It might be altogether fair and reasonable to write 
or print in the applications * * a notice that the company, in taking risks, 
would be governed exclusively by the surveys and answers to the written 
interrogations, and not by any verbal answers given to the agent. * * This 
would give notice to customers that the conveyance of erroneous answers, 
or concealment of matters material to the risk, not disclosed in the written 
application, rested on them and them alone. In such circumstances, ordin- 
arily prudent men would seek the advice and assistance of those who were 
skilled in such matters.” Here again, it will be observed, is the distinction 
made between the effect of a notification of the limitation at the time of 
taking the application and subsequently. 

In Alexander vs. Germania Ins. Co., 5 Ins. L. J., 362, the Supreme Court 
of New York held, notwithstanding the decisions referred to above, that the 
stipulation only referred to brokers ; that ‘‘ it cannot be intended that an ap- 
plication to the defendant’s agent, makes such agent the agent of the ap- 
plicant.” But the Court of Appeals reversed this ruling in accordance with 
its previous decisions. The Supreme Court of Illinois says, in Com. Ins. 
Co, vs. Ives, 56 Ill., 402, ‘‘ The words have no magic power residing in them 
capable to transmute the real agent into the unreal, nor had they power to 
make the agent of the company the agent of the insured.” See also Colum- 
bia Ins. Co vs. Cooper, 50 Penn. St., 331; Sprague vs. Holland Purch. Ins. 
Co., N. Y. C. A., 1877; Eclectic Ins. Co. vs. Fahrenkrug, 68 IIl., 463. 

As a rule the company is bound by the acts of its agent within the appa- 
rent scope of his authority, unless the insured is sufficiently notified at the 
time such acts were done. 
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COURT OF APPEALS OF NEW YORK. 


WARREN NEWTON, Avw’r, erc., Respondent, 
vs. 


MUTUAL BENEFIT LIFE INS. CO., Ap- 
pellant.* ‘ 


An act of suicide committed by the insured under an insane impulse which de- 
prived him of the capacity of governing his conduct in accordance with reason, 
is not a voluntary self-destruction, or within the ordinary policy provision 
against suicide. 

The question in the application whether any members of the family had died of 
or been afflicted with insanity, etc., was answered in the negative, but in the 
— paper it was stated that his father had died of a disease occasioned by a 

urt. 


Held, that records of a probate court showing that the father had been adjudged 
insane, were not conclusive against the plaintiff. 


Held, that evidence tending to show, as the result of an injury, that the insured had 
been affected in his head ; that he had been sent to an asylum for rest and quiet, 
but not confined with the insane ; that his mind was clear, but that he was sick 
and suffered, and that an autopsy showed hardening of the brain, was ground 
for finding that the answer that he had died of disease of the brain, as distin- 
guished from insanity, was a fair one. 


Order affirmed. 


E. H. Prixvtz, for Appellant. 
Isaac S. Newron, for Respondent. 


Rapat1o, J. 
We think that there was sufficient evidence tending to show that 
Henry C. Ross was insane at the time he committed suicide, to require 
the submission of that question to the jury. Without referring to 
the evidence in detail, our conclusion is that although it might have 
required the jury to find that Ross was aware, when he took the 
laudanum, that it would terminate his life, yet it would also have 





* Decided March 18, 1879. 
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justified a finding that he acted under the control of an insane im- 
pulse caused by disease and derangement of his intellect, which de- 
prived him of the capacity of governing his own conduct in aecor- 
dance with reason. An act committed under such circumstances 
cannot be regarded as voluntary, or within the proviso of the policy. 
Gay vs. Ins. Co., 2 Bigelow Rep., 4 ; Van Zandt vs. Ins. Co., 55 N. 
Y., 169, and cases cited. 

The other branch of the defense, viz., that Ross, in his answers con- 
tained in the application for the policy, made an untrue statement in 
declaring that his father had not died of, or been afflicted with insan- 
ity, was not in our judgment proved so conclusively as to justify the 
court in taking the case from the jury. The question propounded in 
the application was whether any member of his family, (parents, bro- 
thers or sisters,) had “died of, or been afflicted with insanity, 
epilepsy, disease of the heart, scrofula, or other hereditary disease,” 
which question he answered in the negative ; but in the same paper 
he stated that his father had died of a brain disease caused by a hurt. 

The only evidence introduced by the defendant in support of this 
defense consisted of copies of two entries in the record of a probate 
court in the State of Ohio, one dated July 17, 1856, and the other 
dated October 18, 1856, by each of which it appeared that the pro- 
bate judge had held Benjamin Ross, (the father,) to be an insane per- 
son, and a fit person to be sent to the Northern Ohio Lunatic Asylum, 
and ordered him to be sent to said asylum for treatment ; also extracts 
from the records of the asylum, showing that Benjamin Ross was ad- 
mitted July 17, 1855, and again on the 20th of October, 1856. 

Objections were taken to the admission of these records in evi- 
dence. Without now determining whether they were properly 
proven, or were admissible at all, it is sufficient to say that they cer- 
tainly were not conclusive evidence against the present plaintiff, of 
the insanity of Benjamin Ross. 

The only other evidence upon the point consists of the testimony 
of the widow of Benjamin Ross. This being a case of nonsuit, the 
plaintiff is entitled to the most favorable construction of her testi- 
mony of which it is capable. She testified, among other things, that 
her husband had in his childhood received an injury on the back of 
his head. That he was for many years before his death afflicted with 
pains in his head, of which he complained, and used to refer to the 
hurt he had when he was a child. That later he showed signs of 
weakening of his mental powers, which continued and increased until 
his death, at the age of about forty-seven years. That he was placed 
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in the lunatic asylum through the kindness of friends, for quiet and 
treatment, but while there was not confined with the patients but 
worked in the bakery. It does not appear that he was subject to any 
delusions, or ever acted in an irrational manner, but that he 
read the newspapers and kept posted on current events. His 
widow testified further, that he seemed sick and seemed to suffer, 
but that he seemed to know what was going on, clear to the 
end. That there had been no dispute as to what was the trouble 
with him before he went into the asylum ; that all pronounced it soft- 
ening of the brain, whom she heard saying anything about it. That 
after his death an autopsy was had, and the doctors pronounced his 
disease a hardening of the brain. That the brain was shown to be 
and was hard, except in one place where it was soft, and the doctors 
said the effect was the same as if he had died of softening of the 
brain. 

Upon this evidence there was, to say the least, very slight, if any, 
ground for holding that the answer of the assured that his father had 
died of disease of the brain as distinguished from insanity, in the 
ordinary acceptation of the term, was not a fair and true answer, es- 
pecially when the insanity inquired of in the question was classed 
among hereditary diseases. If there were any question upon this 
point, it clearly was one of fact for the jury, and the mere circum- 
stance that the deceased had been declared insane by a probate 
judge on an ex parte examination, and had been committed to an in- 
sane asylum, was clearly insufficient to warrant taking the case from 
the jury. If every disease of the brain sufficient to cause death was 
insanity in the view of the company, it was informed of the fact of 
such disease, and was not misled by the negative answer to the first 
question, and having issued the policy, and gone on more than six 
years receiving premiums under it with knowledge of that fact, it can- 
not now set up that it constituted a breach of warranty, or misrepre- 
sentation, which should free it from responsibility. 

The order of the General Term should be affirmed, and judgment 
absolute rendered for the plaintiff, with costs, 

All concur, except Anprews, J., taking no part. 
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COURT OF APPEALS OF MARYLAND. 


Octosrr Term, 1878. 


FARMERS’ FIRE INS. CO. or Yors, Pa., 
US. 


ADOLPH MISPELHORN. 


When a policy of insurance so provides, the insured must forthwith, after loss 
sustained, give notice thereof in writing, and must produce books of account, 
bill of purchase, or duplicates thereof, and other vouchers to the insurers or 
their agent. Compliance with the above is indispensable to the insurer’s right 
of action. 


Atvey, J. 

The principal questions in this case are whether the requirements 
of the eighth clause or condition of the policy of insurance sued on 
have been waived, or whether they have been complied with by the 
insured. 

The policy provides that the insured should forthwith, after loss 
sustained, give notice in writing to the secretary of the company, and, 
as soon thereafter as possible, deliver a particular account of the loss 
or damage sustained, under oath, declaring such account to be true 
and just, etc. This is required by the sixth clause or condition of the 
policy. In addition to this requirement, the policy contains, as its 
eighth clause or condition, the following stipulation : 

“ And whenever required, the insured, or person claiming, shall pro- 
duce the books of account, bills of purchase, or duplicates thereof, and 
other vouchers, to the insurers or their specially authorized agent, in 
support of the claims, and permit extracts and copies thereof to be 
made ; and also exhibit to any person or persons named by this com- 


* Filed December 19, 1878. From the Baltimore Underwriter. 
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pany, and permit to be examined by them, any property damaged, on 
which any loss is claimed ; and shall also, if required, submit to an ex- 
amination or examinations, under oath, by the agent or attorney of this 
company, and answer all questions touching his, her, or their know- 
ledge of anything relating to such loss or damage, and subscribe and 
make oath to such examination, the same being reduced in writing. 
And until such proofs, examinations, declarations, certificates, and ex- 
hibits are produced, and permitted by the claimant, when required 
as above, the loss shall not be payable.” 

The fire causing the loss occurred about the 20th of October, 1876, 
and the notice and preliminary proofs of loss, as required by the 
sixth condition of the policy, appear to have been furnished. This 
preliminary proof, however, not being satisfactory to the company, a 
special agent was sent to Baltimore to make scrutiny into the matter, 
and to examine the insured. The examination of the insured on 
written interrogatories took place the 6th or 7th of December, 1876. 
The ground of objection urged by the company to the claim of the 
insured was that it was excessive, and all investigation had reference 
to that point of contest. At the time this investigation was going on, 
the agent of the company demanded of the insured that he should 
produce his bills of purchase ; and upon being informed by the in- 
sured that they had been burnt, the agent then required him to pro- 
duce duplicates of such bills, which the insured failed to do. The in- 
sured, in giving bis testimony at the trial, on cross-examination, stated 
that such demand was made upon him ; and he also stated that he 
told the agent that he could not get the duplicates required, and that he 
did not furnish them ; and he further stated that he did not apply to 
any one from whom he had purchased goods to furnish him with du- 
plicates of his bills of purchase. 

After the investigation by the agent, the company still refusing to 
pay the amount claimed by the insured, the latter, by his attorney, 
notified the company of his intention to institute suit for the recovery 
of the claim. To this notification the agent of the company replied 
by letter, dated the 29th of January, 1877, thus: ‘‘ Dear Sir: In 
reply to your favor of the 26th, giving notice of the intended suit, I 
am instructed to say that the Farmers’ Fire Insurance Company will 
contest the payment of A. Mispelhorn’s claim, (in its present exagger- 
ated form,) under the terms and conditions of his policy, though we 
should have preferred an amicable compromise. The company is 
more impelled to this course, as we cannot learn that the City com- 
pany, on the same risk, have paid or intend paying the claim as 
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made. When they pay, this company will probably not delay longer. 
If, however, you prefer litigation with the company, we shall contest 
the claim us above.” 

This letter was offered in evidence by the insured to show waiver ; 
and the court instructed the jury that if they found such letter to 
have been written and sent to the plaintiff by the agent of the com- 
pany, then there was a waiver on the part of the company of any fur- 
ther preliminary proof of loss than had before that time been pre- 
sented to the company. In thus instructing the jury we think there 
was error. 

It must be borne in mind that the whole dispute or controversy 
between the parties was, aud had been from the commencement, in 
regard to the amount of the claim made by the insured. The com- 
pany, according to the insured’s own testimony, had offered to pay a 
less sum than that claimed by him, but which he refused. In view of 
these facts, what meaning was conveyed by the letter of the agent, 
which informed the attorney of the insured that the company would 
contest the payment of the claim in its then exaggerated form, under 
the terms and conditions of the policy? Clearly none other than that 
the company still adhered to and would persist in its refusal to pay 
the claim because it was excessive in amount, and that the terms and 
conditions of the policy would be relied on as a protection against 
what was regarded as an exaggerated demand. If the letter had put 
the refusal to pay upon other and distinct grounds, or if it had been 
silent as to the grounds of refusal, but simply denied liability for the 
loss, without intimating that there was a defect, and in what particu- 
lar, in the preliminary proofs furnished, then it might well have been 
insisted, according to the authorities, that there had been a waiver of 
all further preliminary proof ; for otherwis2 the insured would have 
been liable to have been taken by surprise. But here the letter in evi- 
dence pointedly directs attention to the ground of refusal, and the 
specific objection taken to the claim is one of those that might have 
been removed by compliance with the provisions of the eighth clause 
or condition of the policy. Upon what principle of construction, then, 
can we say that the proof required under the eighth condition has 
been waived? The letter must receive a rational construction, and 
one that will not unjustifiably deprive the insurer of the benefit of the 
terms and conditions of its contract. The very object of the eighth 
condition is to put means in the power of the insurer to scrutinize 
the claims of the insured, and to protect itself against fraud. The 
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provision is such as the parties were competent to make, and having 
been in a part of their contract, the courts have no dispensing power 
over it. Unless, therefore, it be shown to have been waived by the 
party entitled to the benefit of it, it must be enforced as any vther 
provision of the contract ; and, as we have already said, the letter of 
the 20th of January, 1877, cannot fairly be regarded as a waiver in 
this respect. 

The construction of this eighth clause or condition, and the duty of 
the insured thereunder, on the requirement of the company, are cor- 
rectly stated in the first prayer of the company, which was rejected 
by the court below. The insured was not only bound to produce and 
exhibit to the company or i's agent, upon being required so to do, 
the bills of purchase, if with'n his power or control, but, if they were 
destroyed, as he himself proved, he was bound to produce duplicates 
thereof if it were posssible for him so to do. And it was no excuse 
for his failure to produce such duplic ites that they were not in his 
possession or at his command at the time of the demand made ; if 
they could have been had by application to those who could have 
furnished them, he was bound to procure and exhibit them as re- 
quired. Compliance with this condition, if required by the com- 
pany, was indispensable to the assnred’s right of action, and there is 
no answer to the objection that he had failed to comply, unless he 
could show, either that the compliance had been waived, or that per- 
formance of the condition had become impossible without fault of his 
own. This construction is not only reasonable, but it would seem to 
be the only one of which the condition is susceptible. A condition 
substantially in the same terms as the present bas received a similar 
construction to that here adopted, in the Court of Appeals of New 
York, in the recent case of O’Brien vs. Commercial Fire Insurance 
Company, 63 N. Y., 108. In that case, in speaking of the condition 
and what is required, the court said: “'The intent and meaning of 
the clause is neither ambiguous nor obscure, and, upon the most fa- 
vorable interpretation for the insured, exacts for him, upon the requi- 
sition of the insurers, duplicates of his invoices cf purchase, certified 
by the merchants from whom the purchases were made. The condi- 
tion is reasonable and not difficult of performance, and the defendant 
has a right to insist upon a compliance.” But while we are of the 
opinion that the defendant’s first prayer embodies the correct inter- 
pretation of the eighth condition of the policy, the last clause of the 
prayer, which asserts that there was no evidence before the jury 
legally sufficient to show a compliance by the plaintiff with the terms 
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of the condition, or to excuse his non-compliance therewith, and 
therefore he was not entitled to recover, justified the court in refusing 
the prayer as offered. We think there were some circumstances be- 
fore the jury for reflecting upon the question of the inability of the 
plaintiff to gratify the demand for the dupl'cates of his bills of pur- 
chase ; and that being the case, the prayer should not have sought 
to withdraw that question from the jury. 
The judgment will be reversed and a new trial ordered. 


SUPREME COURT OF MISSISSIPPI. 


Error to the Circuit Court of Hinds County, Second District. 


AMERICAN LIFE INS. CO., Plaintiff in Error, 
Us. 
,Z. F. MAHONE er at., Defendants in Error.* 


A circular of defendant came into the hands of plaintiff, announcing that its risks 
in the State had been reinsured in the Mobile Life, and those who continued 
their policies must remit to the home office. That the policies could be ex- 
changed for those of the Mobile Life through Charles Handy, who now repre- 
sented it, and that the company had now no agentsin the State. There was 
also conflicting testimony that one William Handy, also agent of the Mobile 
Lite, informed plaintiff that the defendant had no agent to accept process. 
Also that inquiry at the auditor’s office failed to disclose that the company had 
such agent. 

Heid, that there was good ground for sustaining a suit begun by attachment on 
the allegation that plaintiff had no agent to accept process, and the defense 
that the company had such an agent ought not to be allowed. 

The proofs of death did not contain the certificate of a physician or friend as re- 
quired. 

Held, that it was incumbent on the company to promptly give notice of the defi- 
ciency and what was required ; and a failure to do so will be a waiver of the de- 
fect. 

Held, that failure to object, or refusal to pay on other grounds, amounts to an ac- 
ceptance by the company. 


* Decided at the April Term, 1878, To be reported in 56 Miss. Rep. 
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Held, that whether there was an acceptance or waiver of fuller proofs, was proper 
for the jury. 

The policy provided that if the proposals, answers, etc., on the faith of which it 
was issued, should be found fraudulent or untrue, or if there should be any will- 
ful misrepresentations or concealments, it should be void. To the question, 
‘‘ Has a proposal been made for insuring the life in this or any other office, and 
if so, whether accepted or declined? If insured, state in what company and 
for what amount?” ‘The answer was, ‘‘ Insured in Equitable $5,000.” 


Held, that if the application was filled by the agent, to whom the information was 
correctly imparted, the company is responsible for his mistakes. 


Held, that a plain refusal to answer is not a misrepresentation. There must be a 
partial answer calculated to mislead and convey a false impression. 


Held, that the question must be regarded as two separate questions, and if the 
agent was informed that the policy in the Equitable had been forfeited, the 
company was estopped by his knowledge. 


Held, that the omission of the insured to state that he had been rejected by an- 
other company, was not a fraudulent misrepresentation. 


Held, that where the testimony is conflicting, the court is bound by the finding of 
the jury. 


Statement of Case.—This was a proceeding by attachment to subject 
the deposit in the hands of the State treasurer to the payment of a 
loss under a life policy, on the allegation that the American Life In- 
surance Company was a foreign corporation, a non-resident of the 
State, had ceased to do business in the State, and had no agent, offi- 
cer, or other person in the State authorized to acknowledge service of 
process for it. The insurance company, by plea in abatement, trav- 
ersed the allegation that it had no agent, etc., and averred that Charles 
Handy, of Canton, was its agent on whom process could have been ef- 
fectually served. A jury having been waived, this issue was found by 
the court for the plaintiff ; and on the refusal of the court toaward a 
new trial thereof, a bill of exceptions was signed. To the declaration 
the defendant filed numerous special pleas, putting in issue the truth of 
the answers of the insured to several of the interrogatories contained 
in his application for insurance. The fifteenth interrogatory and the 
answer thereto are as follows : 

“15. Has a proposal been made for insuring the life in this or any 
other office ; and if so, whether accepted or declined? If insured, 
state in what company and for what amount?” Answer. “Insured 
in Equitable, $5,000.” 

On the trial of the attachment issue, the defendant proved that in 
August, 1873, there was filed in the auditor’s office a power of attor- 
ney to Charles Handy, authorizing him, among other things, to ac- 
cept service of process for the defendant ; and that said Handy had 
been the agent of defendant from 1869 until 1875, when a transfer of 
the policies issued by defendant, then in force and held in this State, 
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was made to the Mobile Life Insurance Company. That after the 
discontinuance of business, except for liquidation, Handy continued to 
represent the defendant ; he could not receive premiums. For the 
purpose of winding up the company’s business, his letter of attorney 
remained in force. Since September, 1875, the auditor had issued 
to him no certificate, as provided in § 2442 of the Code; nor did he 
file any statement with the auditor. 

One of the plaintiffs testified that he was informed in October, 1876, 
that the defendant had no agent iu the State to acknowledge service 
of process. That before suit was brought, one of the clerks in the au- 
ditor’s office had informed him, after examination, that there was no 
power of attorney on file as stated. That a circular letter from the 
home office of the defendant at Philadelphia, dated September 15, 
1875, came to the notice of one of the plaintiffs. This letter was pro- 
duced, and is as follows : 


American Life Iusurance Company. Walnut Street, S. E. Cor. 
Fourth, Philadelphia. 

Policy-holders in the State of Mississippi are hereby informed that 
all our risks in said State have been reinsured and assumed by the 
Mobile Life Iusurance Company, of Mobile, Ala. 

Policy-holders who continue their American policies, must send 
their premiums direct to the company’s office in Philadelphia. 

The premium must be paid on or before the day it becomes due, «at 
twelve o’clock noon, or the policy is forfeited and void. 

American policies can be surrendered to the Mobile company, and 
the policies of the Mobile company will be issued in exchange. 

Charles Handy, Esq., of Canton, Miss., now represents the Mobile 
Life Insurance Company, and will attend to exchange of pvlicies. 

The American has now no agents in Mississippi. 

John S. Wilson, secretary. September 15, 1875. 


The person to whom the plaintiff attributed the statement that de- 
fendant had no agent in this State to acknowledge service of process, 
having been called as a witness for defendant, denied that he had 
made any such statement. It was conceded that the letter of attor- 
ney referred to, was actually on file in the auditor’s office. 

On the trial of the question of indebtedness, the defendant proved, 
as to one of the issues joined, that the insured had in July, 1870, made 
an application and proposal in due form to the Continental Life In- 
surance Company, of the city of New York, for insurance on his life 
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to the amount of $5,000, and that said proposal had been rejected be- 
fore the date of his application to the defendant; and further, that 
no policy had been issued to the assured, as implied in his answer to 
the fifteenth interrogatory, but that application for insurance had 
been made to, and rejected by the Equitable Life Assurance Society 
before the date of the application to the American Insurance Compa- 
ny. To rebut this proof, plaintiffs offered testimony to show that the 
agent of the American Life Insurance Comrany, being familiar with 
the facts as they existed, wrote the answer as it appears in the appli- 
cation. 

On all the other issnes the testimony was conflicting. During the 
trial, after all the testimony on the particular point was before the 
jury, defendant moved the court to exclude the proof of loss fur- 
nished to the defendant in accordance with one of the conditions of 
the policy, and read in evidence by the plaintiffs, because the same 
did not meet the requirements of said condition, and because, under 
the averments of “ satisfactory proof” and “due notice,” it was in- 
competent to show waiver, which motion was overruled. The testi- 
mony as to waiver by defendant was conflicting. There was a ver- 
dict and judgment for plaintiffs, and the court overruled a motion for 
a new trial. 


A. H. Hanpy, of Canton, Miss., for Plaintiff in Error. 
Suetron & Lea, of Vicksburg, and M. Green, of Jackson, Miss., 
Jor Defendants in. Error. 


Smratz, C. J. 

This suit was begun by attachment against the American Life In- 
surance Company, a foreign corporation, which, as alleged in the affi- 
davit, has ceased to do business in this State, and has no agent author- 
ized to acknowledge service of process. The defendant, by plea in 
abatement, traversed the grounds of the affidavit and averred that at the 
time the writ was sued out, Charles Handy, of Canton, was the agent 
of the defendant, on whom process could have been effectively served. 
This issue was found by the court for the plaintiff, (the jury having 
been waived,) and on the refusal of the court to award a new trial on 
the issue, a bill of exceptions was signed. The substance of Charles 
Handy’s testimony was, that in August, 1873, there was filed in the 
auditor’s office a power of attorney to him, among other things to ac- 
cept service of process for the defendant. That he had been agent 
for defendant from 1869 until September, 1875, when a transfer of 
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policies issued by the defendant, then in force and held in this State 
[was made] tothe Mobile company. After the discontinuance of bu- 
siness, except for liquidation, Handy continued to represent the de- 
fendant except that he could not receive premiums. He continued 
to represent the defendant in winding up business, and his letter of 
attorney continued in force in that respect. Since September, 1875, 
the auditor has issued to him no certificate as provided in § 2442 
of the Code, nor did he make any statement to the auditor, ete. 

W. D. Mahone deposed that he was informed in October, 1876, by 
Wm. Handy, that the defendant had no agent in this State to acknow- 
ledge service of process ; that before this suit was brought he went to 
the auditor’s office to see whether there was on file such appointment, 
and one of the clerks, after examination, reported that there was not. 
A circular letter from the home office of defendant at Philadelphia, 
dated 15th September, 1875, addressed to the policy-holders in Mis- 
sissippi, came to the notice of one of the plaintiffs. That circular 
stated that all the risks taken by the defendant in Mississippi had been 
reinsured in the Mobile Life Insurance Company. Those who con- 
tinue their policies with defendant must remit premiums direct to 
home office at Philadelphia. The defendant’s policies can be gurren- 
dered and the policies of the Mobile Company taken in exchange. It 
then adds, “Charles Handy, Esq., of Canton, Miss, now represents 
the Mobile Life Insurance Company, and will attend to exchanges of 
policies. The American has no more agents in Mississippi.” When 
Wm. Handy made the statement above, he was acting for the Mobile 
company, endeavoring to persuade the witness to exchange for a 
policy in the Mobile company. Handy denies making the statement. 
There was a good deal more testimony on both sides. 

The finding of the circuit judge was warranted by the testimony. 
The holders of policies could put fairly the construction on the circular 
letter of 15th September, 1875, that the American Life Insurance 
Company had ceased to continue business in Mississippi. It required 
those who would not surrender policies and insure in the Mobile com- 
pany to pay their premiums in Philadelphia ; it had no use longer for 
agents. It gave notice that Charles Handy, through whom it had 
done its business as general agent, was now agent for the Mobile com- 
pany, and that it had now no agents in Mississippi. If a policy-hol- 
der acted upon the fair and reasonable construction of this paper, 
the defendant ought not to be allowed to plead, in avoidance of such 
act, that Charles Handy was still its agent after 15th September, 1875, 
competent to be served with process. It is assigned for error that 
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the court did not exclude the proof of Dillard’s death. The objection 
was that the cause of death was not shown, as required by acondition 
of the policy. There was also evidence tending to waive fuller proof. 
After all the testimony was before the jury on the point, the defen- 
dant moved to exclude the proofs of the death because no waiver had 
been shown, which was overruled. The proofs did not meet the re- 
quirement of the condition ; it did not contain the physician’s certifi- 
cate, nor that of a friend. Was the waiver shown, and was testimony 
of waiver admissible on the pleadings? If the plaintiff put this part 
of his case on the ground of waiver, the question was not one purely 
of law—whether the evidence of waiver in the opinion of the court 
amounted to full proof of the fact; but was there any offered tend- 
ing to prove it, and of value sufficient to be considered by the 
jury ? 

On the 28th of November, 1870, Mahone forwarded the proofs of 
death. Nothing was heard in reply for some time. Mahone stated 
that nothing was ever said by the company or its agent as to defective 
proofs in this particular at all. He denies that notice of the require- 
ment of further proof was ever given. Charles Handy says that he 
gave notice. Muhone says that he did not. The testimony was con- 
flicting, and it was entirely proper to refer the matter to the jury, 
whose finding would be conclusive. This would be so unless the 
other question made by the defendant was tenable. That is, that the 
testimony was not relevant under the pleadings. Good faith is of the 
essence of the contract. It was incumbent on the insurance com- 
pany, when the proofs of death were received, to have promptly given 
notice indicating the defect and what must be supplied ; a failure to 
do so will be a waiver of the defect. Home Ins. Co. vs. Cohen, 20 
Gratt., 325 ; McMasters & Brown vs. Ins. Co., 25 Wend., 382; 16 
Wend., 410 ; 10 Peters, 510. 

Defective proofs may be accepted by the company. This may 
arise from the failure to object, or by placing the refusal to pay on 
other grounds, Spratley vs. Ha:t. Ins. Co., 1 Duer C. C., 392 ; Trans. 
Co. vs. Ins. Co., 6 Blatchf., 249; Planters’ Ins. Co. vs. Comfort, Miss, 
Rep. 

Acts which amount to an acceptance or a waiver may be proved 
under the averments of the plaintiff’s declaration. Kennon vs. Mc- 
Rae, 6 Post, 175 ; Taunton Bank vs. Richardson, 5 Pick., 436. 

Whether there has been an acceptance of defective proof or a 
waiver of fuller proof may be left to the jury. Cases above cited, 
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The substance of the 10th plea is, that Dillard willfully and fraudu- 
Jently concealed from defendant in his answer to the 15th question 
in his proposal for insurance, that he had made a proposal for insur- 
ance to the Equitable Life Insurance Company, which proposal had 
been refused. The replication is in effect that he answered that he 
had been insured in the Equitable Life Insurance Company, but that 
his policy was forfeited, but that Yeiser, the defendant’s agent, wrote 
the answer, ‘‘ insured in Equitable $5,000 ; ” that Yeiser, with full know- 
ledge of all the facts, wrote the answer; that the answer so made 
was accepted by Yeiser as full, and was so considered by Dillard ; 
that Yeiser delivered the proposal, including answer to question 15, 
to the defendant, who knowing the scope of the answer, and without 
requiring further answer, issued the policy. 

The 11th plea set up a willful and fraudulent concealment of a pro- 
posal for insurance to the Continental company. The replication al- 
leges that Yeiser, the agent, wrote the answers, and contains in effect as 
the replication to the 10th plea, except that it omits the averments of 
Yieser’s knowledge of the facts, or his being agent for this company. 

The 15th interrogatory contained two inquiries: First, as to pro- 
posals, and second as to insurance in other companies. It was the 
duty of Dillard to have made truthfal and full answers to both inqui- 
ries. The company esteemed the information sought to be valuable. 
It was as much entitled to a disclosure as to proposals, as to insurance 
effected. We will consider whether the replications obviate the pleas, 
as one question, keeping in view, so far as may be necessary, that por- 
tion of the replication to the 10th which is not contained in the answer 
to the 11th plea. The general question is, whether the allegation that 
Yeiser accepted the answer as made, etc., as written by him, to be full 
and complete, and that the transmission of the application, with the 
questions thus answered, and the issuance of the policy, is a waiver of 
the non-disclosure or concealmeut complained of. 

The defense arises on one of the stipulations in the policy, viz.: 
“That if the proposals, answers and declarations * * upon the full 
faith of which this policy is issued, shall be found to be fraudulent or 
untrue in any respect, or that there is any willful misrepresentations 
or concealments in said declarations, * * * answers etc., then this 
policy shall be void.” ; 

It is necessary to comprehend what is such a concealment, in the 
seuse of this stipulation, as will avoid the policy. We must exact of 
both parties good faith in their preliminary negotiations, and their 
contract. The insurance company proposes to take risks on lives, on 
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certain conditions. These are set forth in printed papers, partly in 
blank with which their agents are supplied. Applicants must con- 
form to these conditions. The insurers, in effect, make known to 
the public that they are ignorant of the habits, employments and 
bodily and mental condition of those who may desire to take out 
policies ; that they may determine whether they will take the risks 
offered at all, or if taken, at what rate of premium, they must be fur- 
nished, in each case, full information of all necessary to be known as 
suggested by a series of questions. If however there shall be misre- 
presentation or willful concealment, they will not be bound by the 
policy. The insurance company consummates the contract on the 
basis of the responses to the questions. If the agent has fuller infor- 
mation not written in the answers, it would be his duty to communi- 
cate it to his principal. 

The applicant must be understood as muking his overture to the 
company on the faith of the disclosures in his application. If the 
company is misled by an agent who takes the preparation of the 
paper into his own hands, and makes mistakes or omissions, as in 
Planters Ins. Co. vs. Myers, Miss., the company is estopped because 
the fault is not with the insured. Yeiser took charge of filling up the 
application with the answers, and therefore, as held when this case 
was in the Supreme Court of the United States, the answer 
to the fifteenth question as made by Dillard to the agent 
must be considered as if it had been written down in full, and had 
been in that form laid before the company for its action. The com- 
pany must either accept the proposition as thus presented, or reject it, 
or it may return it for a fuller answer. 

If the applicant has omitted to answer any of the questions, the in- 
surance company knows, before it makes the contract, that the infor- 
mation on which it usually acts is wanting, and it would be absurd to 
plead misrepresentation or concealment of the matters involved in the 
questions. In no sense could it be affirmed that the policy was is- 
sued on the basis of a misrepresentation or concealment. If the ap- 
plicant omits or refuses to answer one question, and the risk is taken, 
it cannot be alleged as true in law or morals that the company has 
been misled, deceived, or imposed upon. With its eyes open, and full 
knowledge, it hasagreed with the applicant to insure his life without 
any information on the subject suggested by the unanswered question. 
There has been no misrepresentation, for that cannot be predicated of 
silence. There has been no fraudulent or willful concealment, with 
intent to deceive, for the insurer is advised befurehand, that the 
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other contracting party has declined altogether to answer. It doeg 
not at all differ from a negotiation in person between the insurer and 
insured, when the officers of the corporation authorized to contract, 
put the question directly to the insured, “Sir, have you made appli- 
cation to any other company for insurance on your life?” and the 
reply is, ‘I decline to answer that question.” In such case it would 
not be seriously argued that the policy could be avoided by the alle- 
gation and proof that application had been made to the American 
company and the risk refused. The inclusion of two or more inqui- 
ries in the same question is the same as putting each in separate in- 
terrogatories. The concealment which vitiates the policy must be 
such as misleads or deceives, such as a partial disclosure, omitting 
matters of importance which, if disclosed, would make the answer 
full—as if the answer to a question about a former sickness, detail a 
slight illness, concealing a much more serious and recent sickness ; as 
if the question be whether the applicant has ever been seriously burt 
by an accident, and the answer be, that an arm was broker ten 
years ago, when the truth was, that a serious internal injury was re- 
ceived by a fall from a carriage. 

In Mrs. Leflore’s case the matter concealed was an alleged serious 
injury on a railroad train. In these and other illustrations that 
might be readily given, the deceit consists in withholding from the in- 
surer matters pertinent to the question, which the insurer ought to 
know—matters without the statement of which the answer would not 
be full. 

If in answer to the 15th question Dillard had said he had ‘‘ made 
an application to the Continental company which he had withdrawn,” 
when the truth was, he had also made application to two other com- 
panies which had been rejected, it would be a case of concealment 
which would avoid the policy, because the answer suggests that there 
was no objection to the risk, whereas two companies had declined to 
take it. The answer to this question is valuable to the insurer, as it 
opens the avenue to further inquiry if the company desires to pursue 
the investigation. 

We are of opinion that the omission to answer one branch of the 
15th question is not a ‘‘ fraudulent ” and willful concealment of the 
matter inquired about in such sense as that thereby the policy is 
avoided. The difference is between a declension to answer altogether, 
and a partial auswer, which discloses in part, but withholds material 
and important matters which affect the question of whether the risk 
shall be taken at all, or may be an element in fixing the rate of the 
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premium. We have not been referred by counsel to any authority 
directly on the point, but we think that the conclusion reached is just 
and reasonable. 

The exception taken to the four jurors is not tenable. Qualifica- 
tion is prescribed by § 724 of the Code. It is not shown that these 
persons did not have these qualifications. The statute does not erect a 
standard of education and learning. 

The court instructed for the plaintiff, that notice of insufficient 
proof of death ought to have been given to Mrs. Mahone. But the 
defendant procured a charge, that if the notice was given to her hus- 
band acting for her, with her consent, it would be good. 

The case was fairly presented to the jury by the court, on all the 
controverted issues. There was conflicting testimony on most of 
them—especially as to whether Dillard had impaired his health by 
excessive use of ardent spirits ?—whether he had made a true answer 
to the question as to his occupation ? 

The whole case, the rulings of the court, the relevancy and suffi- 
ciency of the testimony to support the verdict were presented on the 
motion for new trial. Most of these points we have already consid- 
ered. The testimony was often conflicting ; in such cases this court 
is bound by the finding of the jury, unless it is against the great pre- 
ponderance of the verdict [evidence. ] 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


HULDA ROHRSCHNEIDER, Appellant, 
vs, 


KNICKERBOCKER LIFE INS. CO., Respondent.* 


Where a party was induced by pamphlets issued by the company, and given to her 
by an authorized agent, representing that premium notes given for half the 
premiums would never have to be paid, but that they. would be canceled by 

, dividends, to take out an endowment policy, on which she continued to pay the 
cash and give the note required annually until its maturity, and it appeared 
that she had no means of learning the falsity of the representations, and was re- 
lying on them until the policy matured, when she learned, for the first time, 
that only a trifling amount of the note had been canceled by dividends,— 


Held, that the company was responsible for the deception, and she was entitled to 
recover at least the premiums paid, with interest. She was not estopped, un- 
der the circumstances, by reason of the fact that.she continued to act on her 
contract until its maturity. 


Henry West, for Appellant. 
Henry W. Jounson, for Respondent. 


Per Curiam. 

Upon the former hearing of this cause, an obscure but very mate- 
rial interlineation in the printed case was overlooked, and we were 
thus led into error. We have reconsidered the case, and, by reading 
the evidence as corrected by the interlineation, have reached a differ- 
ent conclusion. 

In 1867, and prior thereto, the defendant caused certain advertise- 
ments to be published in German newspapers printed in the city of 
New York, and also caused German pamphlets to be published and 
circulated, for the purpose of inducing German-speaking people to in- 
sure with it. Among other things, it was represented in the advertise- 


* Decided February 18, 1879. _ 
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ments and pamphlets, that a person could get as much insurance in 
this company as in any other, with half the money ; and it was ex- 
plained that this could be achieved in this way : one half of the pre- 
miums could be paid in cash, and the other half in premium notes, 
which would never have to be paid, as the dividends of the company 
had and would pay such notes. The plaintiff claims that she read 
some of these advertisements, and that one of the pamphlets was giv- 
en to her by an authorized agent of the defendant ; and that in reli- 
ance upon these and other representations, she took an endowment 
policy, dated February 11, 1867, from the defendant, insuring her life 
for $500, payable at her death, or at the end of five years if she should 
then be living. During the five years, she paid in cash one half of 
the stipulated premiums, and gave her notes for the other half. As 
we understand the evidence, at the end of each year the note of the 
prior year was included with the amount for that year, and the last 
note given by her was for $305. This was given at the commence- 
ment of the fifth year, and was for the whole amount of the annual 
premiums not paid in cash, less a dividend of ten dollars, which had 
been applied. In addition to this note, she had paid in cash about 
$389. 

At the end of the five years, when she went to the defendant to claim 
the five hundred dollars insured, it offered her only $195, the differ- 
ence between the $500 and the amount of her note. She refused to 
take that sum, and then commenced this action to recover damages 
for the fraud which she claimed had been practiced upon her. 

The fraud was really undisputed. The managers of the defendant 
had made the false representations, and they knew them to be false, 
as the dividends of the company never had paid the notes thus given 
for the one half of the annual premiums. But, on the contrary, such 
dividends had always fallen far short of making such payments; and 
they must have known that they generally, if not always, would fall 
short. There was, in fact, no foundation or excuse whatever for mak- 
ing the untrue representations. Upon this policy, the only dividend 
during the whole five years was $10. 

It is said, on behalf of the defendant, that the plaintiff did not rely 
upon these representations, and was not induced by them to take the 
policy. But there was sufficient evidence from which the jury could 
have found that she did thus rely, and was thus induced ; and as she 
was nonsuited, this branch of her case must be assumed here to 
have been established. 
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It cannot be doubted that this was an actionable fraud. It was 
not like the usual commendation of his own, which one may make 
with impunity, when engaged in trade or traffic. It was the repre- 
sentation of a specific fact quite material to the transaction. 

But the plaintiff was defeated in the Supreme Court, on the ground 
that she had so far acted upon her contract with the defendant and 
ratified it, that she was estopped, after the policy had run to maturity, 
from claiming anything on account of the fraud. 

We cannot agree to this. She did not discover the fraud ; and, so 
far as we can conceive, had no means of discovering it, during the 
five years. She was bound to give the notes, but was assured that 
the dividends would pay them. After she gave the notes, she had no 
occasion to look after them. She could rest upon the representations 
made to her. The defendant had the whole five years to make good 
the representations ; and the first time she could expect to learn their 
falsity was when she went to demand the five hundred dollars. When 
she made such demand, and learned that her note had not been paid by 
the dividends, she asserted the fraud. It is impossible, therefore, to 
perceive upon what theory it can be said that she waived or lost any 
right to assert this fraud against the defendant. 

She was therefore entitled to recover something in this action ; 
and, upon the facts disclosed, the measure of her recovery would be, 
at least, the cash paid by her upon the policy, with interest from the 
time of the payments. 

The judgment must therefore be reversed, and a new trial granted, 
costs to abide event. 

All concur. 





LOWER COURT DECISIONS. 


From various sources, not official. 


INSOLVENT COMPANY—DISTRIBUTION OF ASSETS. 
Chancery Court of New Jersey.—February Term, 1879. 


JACOB VANATTA, Attorney-General, 
vs. 


NEW JERSEY MUTUAL LIFE INS. CO. 


On petition. In the nature of an information under the 48th sec- 
tion of the “Act for the Regulation and Incorporation of Insurance 
Companies.” Application for distribution or disposition of assets on 
the following petitions : 

Mrs. Joseph Walworth’s, for payment of a policy for $12,000, issued 
by the defendants on the life of her late husband, Nathan Walworth, 
who died January 10, 1877. 

Amanda Neff’s, for payment of a policy of $10,000 on the life of 
her husband, Hermanus Neff, who died March 9, 1877. 

Eliza Munro’s, for payment of a like policy for $5,000 on the life of 
her late husband, Antonio Munro, who died August 9, 1876. 

Catherine Riley’s, for payment of a like policy of $5,000 on the life 
of her late husband, James Riley, who died January, 2, 1875. 

Anson M. Baker’s, for payment of a claim whereon judgment was 
recovered by him against the defendant in the United States Circuit 
Court, December 4, 1873, for $11,737.75. This claim was on a life 
policy issued upon the joint lives of Baker and his wife, payable to the 
survivor. 

William P. Nicholas, for claim on an endowment policy issued by 
the defendants in his favor for $5,000, due March 26, 1877. 

Henry Prinz’s, for leave to offset the premiums paid to the defen- 
dants on a life policy issued by them to him against money due them 
from him on his bond and mortgage given to them for money lent by 
them to him. 
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Mr. E. Mercer Sureve, and Mr. Roserr Seweit of New York, for 
Josephine Walworth and Amanda Neff. 

Mr. Corrtanp Parker, and Mr. R. Wayne Parker, for Eliza Munro 
and Catharine Riley. 

Mr. Josep Cauxt, for Wm. P. Nicholas. Mr. A. Q. Keassy, for hol- 
ders of policies the time for payment whereof had not arrived when 
the decree of insolvency was made. 

Mr. Luptow McCarter, and Mr. B. Gumerr, for the receiver, Mr, 
T. A. Jobs, and Mr. A. M. Brneauam, of New York, for Anson W. 
Baker. 

Mr. P. H. Gizsoarery, and Mr. Jonn Davenport of New York, for 
Henry Prinz. 


Runyon, Chancellor. 

The New Jersey Mutual Life Insurance Company was organized 
under a special act of the legislature of this State, approved March 
19, 1863, law of 1863, p. 395. By its charter it was authorized to 
make insurances predicated upon the lives of persons on such terms 
and conditions as should from time to time be ordered and provided 
for by its laws, and to make contracts upon any all conditions apper- 
taining to or connected with life risks of whatever kind or nature. 
And the charter provided that if at any time it should so happen that 
there should be just claims on the corporation for losses sustained to 
a greater amount than it had funds on hand to discharge, in such 
cases the directors for the time being should, with all convenient ex- 
pedition, proceed to assess such deficiency in a ratable proportion on 
the members of the corporation, or their lawful representatives, accor- 
ding to the amount of each member’s insurance ; provided that such 
assessment should not exceed the amount of the note or obligation 
given by such member; which ‘rates of assessment should be ap- 
proved of by a majority of the directors, and notice in writing was to 
be given to such member or his lawful representative, of the assess- 
ment and the amount, which the member or his representative should 
be required to pay. And it was provided that each and every mem- 
ber, or his lawful representative, so notified should pay the assessment 
to the treasurer for the time being, within sixty days after such notifi- 
cation, and in default thereof should forfeit all right or claim to any 
policy or privilege which he might have obtained, and be no longer a 
member of the corporation, and should be liable for the amount of 
such assessment, with interest to be recovered be action of debt, with 
cost of suit, before any court of competent jurisdiction. All persons 
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,who should insure in or with the corporation were to be deemed and 
teken to be members of the corporation. An insurance to the amount 
of at least 500 was declared necessary to entitle a member to vote for 
directors. On the 30th of January, 1877, a petition in the nature of 
an information was filed by the attorney general under the provisions 
of the 48th section of the act ‘‘ To provide for the Regulation and 
Incorporation of Insurance Companies,” approved April 9, 1875, and 
on the 8th of February following, an order was made appointing a 
receiver temporarily, and an injunction was issued prohibiting the 
company from transacting business. On the first of May following a 
decree was made declaring the company insolvent, and continuing 
the receiver with the usual powers in such cas¢s, and enjoining the 
company from further exercising its franchises of transacting 
business. 

The questions which are presented by the petitions have reference 
either to the distribution or disposition of the assets of the company, 
and it will be enough to say that they are, first, whether death- 
claims and claims on endowment policies due before the decree of in- 
solvency, are entitled to preference over the claims of the holders of 
other policies ; whether the contingency on which they were payable 
happened after that decree, or has not happened at all; or whether 
all claims on policies, whether of losses or return of premiums, are to 
stand on an equality in the distribution of the assets ; and secondly, 
whether the holder of a policy not due when the decree was made, 
has a tight to offset the premiums paid thereon against the money 
due from him on his bond given to the company for money lent by it 
to him. 

As to the question, it appears to me quite clear that the answer 
to it must depend on the question whether those who are insured in 
the company are or are not by the mere fact of the insolvency ab- 
solved from the obligations to which they would otherwise undoubt- 
edly be subject. It is not necessary, in view of the above quotation 
from the charter, to speak at any length in regard to those obligations. 
It is clear that under the charter if there were just claims for losses to 
a greater amount than the company had funds on hand to pay, the 
policy-holders, all of whom mere members, would have been respec- 
tively liable to pay a ratable proportion of the deficiency, according 
to the amount of their respective insurances, not exceeding, however, 
the amount of their respective premum notes, and that the payment 
could have been enforced by suit. It is agreed, and the agreement 
was presented with very great ability, that the decree, if not the con- 
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dition of insolvency itself, is destructive of this obligation, and re- 
leases the policy-holders from all liability to contribute to the losses 
which have occurred previously thereto, as well where they have been 
established by judgment as where they have not. The argument is 
that the purposes of the organization are frustrated by the decree of 
insolvency, and mutuality, which characterized it and its objects, is 
ipso facto rendered impossible, and therefore thcse who hold policies 
which if the company had been solvent would have entitled them to 
payment, and if necessary to contribution from their fellow members 
whose policies were not due, have, in view of the ins»lvency, and be- 
cause of it, no claim superior to the claim of the latter for return of 
premiums. This argument is based on the theory that the mutual 
life insurance plan is but a partnership, and therefore when the pur- 
poses for which the partnership was created have proved impossible 
of attainment, the partnership itself is at an end. This view of the 
subject was repudiated in Mutual Benefit Life Ins. Co. vs. Hillyard, 9 
Vr., 444. If it be considered that the policy-holder whose claim be 
came due is not himself liable to assessment, but is to receive the 
amount of his insurance irom the company, and when his loss is paid 
he ceases to be a member, and if it be not paid he may maintain suit 
against the corporation for it, and so reach his fellow-members for 
contribution, it is obvicus that the analogy of partnership will not 
hold. His contract was, his fellow members were not to bear any 
part of his own loss. He was to help to bear theirs if theirs hap- 
pened before his. His fellow policy-holders bound themselves, in 
consideration of his payments and his obligation to contribute if ne- 
cessary to pay the money which would be due on their contracts if 
theirs matured before his, to contribute if necessary to the payment 
of the money which would be due on his if it should mature before 
theirs ; and when the contingency happened, when the period of pay- 
ment arrived, the mutuality which up to that time had continued, at 
once ceased. The policy-ho:der whvuse policy became due, thereupon 
ipso facto became a creditor. 

If this view be correct, it follows that all policies which were due 
when the decree of insolvency was made, are entitled to be paid as 
devts of the company, and are not to be put on the same footing with 
the claims for return of premiums, and it makes no difference 
whether the claims were in judgment or not ; but they should, in view 
of the limitation of the amount of the assessment to the amount of 
the premium note, be paid in the order in which they became payable 
by the terms of the policies. It is urged that the view which I have 
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taken will produce results which are highly inequitable ; that the 
claims of those whose policies by their terms became due after the 
decree of insolvency, are as meritorious as those which came due the 
day before the decree, and are in equity entitled to equal considera- 
tion and to like treatment. But the position is untenable. The dif- 
ference between the cases is that in the one, the claim was, when the 
decree was made, the claim of a creditor, and in the other there was 
no claim but that of a member, which was upon the assets after pay- 
ment of creditors. The holder of an endowment policy, who before 
the decree of insolvency had paid all the premiums which under his 
contract he could ever have been required to pay, is, though the time 
for payment had not arrived when the decree was made, entit'ed to be 
regarded as a creditor. This claim should be considered as debitum 
in presento, solvendum in futuro. On the other hand, the holder of 
such a policy, who had not pail all the premiums which could ever 
have been required of him under his contract, is not entitled to be re- 
garded asacreditor. It is a necessary consequence of the argument 
in behalf of the holders of policies which were not due, that if by rea- 
son of unusual mortality the losses of a mutual company should at 
any time become so great as that upon a survey of the situation it 
would appear that after payment of the losses there would not re- 
main sufficient assets of the company to secure to the survivors the 
full payment of their policies when and if they should mature, the 
losses should none of them be paid, but the company should at once 
go into liquidation for the benefit of all the policy-holders. That pro- 
position, if maintained, would obviously put an end to the business of 
mutual insurance. It must not be forgotten that the amount of the 
assessment which the policy-holder is required to pay is only so much 
premium, which under the plan he is permitted to withhold from the 
company until it be seen whether it will be needed to pay losses. If 
paid when he took his policy, it would go into a fund out of which the 
matured policies would be paid. Though he retains it until called 
for to pay losses, the principle is precisely the same. If paid in at 
the outset he would have no right to complain if it should be taken to 
pay losses, even to the extent of depriving the company of means to 
pay his policy wheu it should mature. He has no more cause of com- 
plaint where the premium is withheld by him on a contract to pay it 
if needed to pay losses. 

The view which I have taken is supported by two cases in Massa- 
chusetts which are precisely in point : Commonwealth vs. Mass, Mut. 
F. Ins. Co., 112 Mass., 116 ; Same vs. Same, 119 Mass., 45. The case 
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of the Security Life Ins. and An. Co., 11 Hun., 96, is cited as an ad- 
verse decision. The court, indeed, there held that a death-claim due 
before the insolvency was not entitled to preference in payment over 
the claims for return of premium, but the distribution was under the 
New York statute, and the court took pains to establish the position 
that the company was not a mutual one, although it provided for par- 
ticipation by the policy-holders in the profits of its business. The 
court say that such participation did not in that case have the effect 
of rendering the policy-holders members of the company in any such 
sense as to subject them to direct or indirect liability for its losses ; 
but its only effect was to diminish the premiums actually payable 
upon their policies, and to graduate the amount according to the 
prosperity and pecuniary success of the company. 

The death-claims, including all these in which the death happened 
before the decree of insolvency, and endowment policy claims which 
became due before that decree, including all on which all premiums 
which ever could have been required to be paid had the company 
continued to be solvent, had been paid before the decree, will rank as 
debts, and the policy-bolders will be assessed, if necessary, according 
to the provision of the charter for the payment of any deficiency of 
assets to pay them. Should there be any surplus of assets after pay- 
ment of the expenses of the trust and the debts, in which are included 
the before mentioned death and endowment claims, it will be distri- 
buted among the other policy-bolders. 

The claim of offset made by Henry Prinz, remains to be considered. 
According to his statement, he borrowed money, on the security of his 
bond and mortgage, from the company. It was a condition of mak- 
ing the loan to him that he should take out a life policy in the com- 
pany, and he did so accordingly. He has not paid off the bond and 
mortgage, and it is now held by the receiver. Prinz asks that he may 
be permitted to offset against the amount of that claim against him, 
the money paid by him by way of premiums on the policy. Of course 
there was no agreement between him and the company that those 
premiums should be applied to the payment of the bond and mort- 
gage. They were paid on the account of his insurance. The rank 
of his claim as a policy-holder is as before stated. The fact that he 
has in his hands assets of the company cannot entitle him to any ad- 
vantage over other policy-holders in the same rank, and the fact that 
he is a debtor of the company gives him no equity over them. He 
is not entitled to the offset which he claims, nor to any. 





